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SURRENDER VALUE 
By Fred. S. Knight 


The manner in which insurance in general and life insurance in 
particular has weathered the storm of the depression and is now making 
rapid strides in the right direction, aptly demonstrates that it is by 
strong, consistent, individual effort and not by patent nostrums, by 
whatever initials they may be called, that recovery may be brought about. 
The demands for policy loans and cash value have in large part been 
met and company reports show decided increases in policy writings. 

The problems of the company in the case of demand for the cash 
value of the policy have been many and in some cases necessitated delay 
in making payment. In Pacific States Life Ins. Co. v. Bryce, 67 Fed- 
eral (2d) 710; 82 Insurance Law Journal 799, it was held that the 
beneficiary of a policy of life insurance was not entitled to rescind the 
surrender agreement executed by the insured in his lifetime, because of 
the delay of the insurer in making payment. 

Irene F. Bryce was named as beneficiary of the policy issued by the 
Pacific States Life Ins. Co. to her husband Charles W. Bryce. Subse- 
quently on January 18, 1932 the insured mailed the policy to the com- 
pany with the statement that he would like to cash it on February 3, 
the next premium date. Despite the efforts of the insurer to have the 
insured maintain the policy by borrowing thereon he advised it on 
February 3 that he still desired to cash in the policy. On February 9 the 
insurer mailed to the insured a form which recited that the sole owners 
of the policy had that day surrendered the policy in consideration of its 
cash value and that the parties thereby acknowledged receipt thereof in 
consideration of which they agreed to release the insurer from all 
further liability under the policy. The wife also executed the agreement 
although she was neither the assignee nor an irrevocably named bene- 
ficiary. The company acknowledged receipt of the surrender agree- 
ment on February 24, and advised the insured that by reason of the 
congestion in the Loan Department there would be some delay in remit- 
ting the cash but that check would be forwarded as soon as the application 
was reached in its turn. At the time of the insured’s death on March 
28, 1932 payment had not been made. Thereafter on April 8 the com- 





pany mailed a check for the surrender value of the policy and the policy 
was endorsed “Cash surrender 4-8-32.” The widow of the insured 
brought suit as beneficiary to recover ithe face value of the policy. 

In reversing the judgment of the trial court in favor of the plaintiff 
the United States Circuit of Appeals, Tenth Circuit held that the 
insured had the right to be paid the reserve on the policy in cash upon 
surrender of the policy if demanded within a specified time and as the 
insured had demanded the surrender value within the prescribed time 
and surrendered the policy he became absolutely entitled to the payment. 
It was further held that upon the death of the insured his estate and 
not his beneficiary became entitled to the surrender value and that the 
beneficiary had no right under the policy. 


AUTOMOBILE 


Apparently the Court of Appeals of Tennessee in Davis v. A‘tna 
Insurance Co., 65 South Western (2d) 235; 82 Insurance Law Journal 
943, has ruled that an automobile is not an automobile when a fire 
insurance policy, covering a barn and contents, specifically forbids the 
storage of automobiles without the, consent of the insurer and where 
the batteries of automobiles so stored have been disconnected. 

Suit was brought on a fire insurance policy issued by the A‘tna 
Insurance Co. which specifically provided as follows: “No. 6—$500 on 
vehicles (excepting automobiles and motorcycles, storage and use of 
which is prohibited unless permission is specifically endorsed hereon) ; 
robes, horse and carriage equipment, bicycles in use; hay, grain, feed, 
coal and wood; mechanic’s, carpenter, barn and garden tools and imple- 
ments; all only while contained in above described barn.” Based on 
evidence that the batteries had been removed from the automobiles 
which were stored in the barn at the time of the fire, the chancellor 
held that while the policy prohibited the storage of automobiles, as it 
was not shown that the storage of the automobiles contributed to the 
loss or increased the hazard, the provision should be strictly construed 
and that only whole automobiles were meant and not parts of such as 
from which the batteries had been removed. 

In affirming the decree for the plaintiff the Court of Appeals of 
Tennessee held that lacking equipment that would fully constitute a 
perfect machine, and especially any combustible material or fuel to make 
them dangerous, the automobiles were not in such shape as would 
require any permission of the company that they might be stored and 
therefore constituted no impediment to any recovery in the case. 

It seems hard to believe that the term “automobiles” would have 
been held to mean only whole automobiles if recovery on a fire policy 
had been sought for the loss or damage of the automobiles so stored. 





Pacific States Life Ins. Co. v. Bryce 


AVERY v. NEW YORK LIFE INS. CO. No. 6961. 
Circuit Court of Appeals, Fifth Circuit. Nov. 4, 1933. 
67 Federal Reporter (2d) 442. 
INSURANCE. 


Where life and disability policy conditioned waiver of premiums falling due 
after commencement of total disability on proof of total disability for four 
months, insurer was not liable where insured became totally disabled on March 
14th, premium due March 16th was not paid, and insured died May 25th. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from the District Court of the United States for the Northern 
District of Georgia; William H. Barrett, Judge. 

Action by Mary McCormack Avery against the New York Life Insurance 
Company. From a judgment dismissing her action, the plaintiff appeals. 

Affirmed. 

Winfield P. Jones, of Atlanta, Ga., for appellant. 

Grover Middlebrooks, of Atlanta, Ga., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Bryan, Circuit Judge. 

This is an appeal from a judgment dismissing on demurrer an action on a 
policy of life and disability insurance. The policy provides that upon receipt by 
the insurance company of proof of the total disability of the insured, “and that 
such disabiltiy has already continued uninterruptedly for a period of at least four 
months,” and began before default in the payment of premium, “the company will 
waive the payment of each premium falling due after the commencement of such 
total disability and during its continuance.” The policy became effective December 
16, 1931. The petition alleges the payment of the first quarterly premium, and 
that the insured became totally disabled on March 14, 1932, and so continued 
until he died on May 25, 1932. The premium due on March 16th was not paid. 
Appellant claims payment was waived by a provision of the policy above quoted. 

If receipt of proof of disability is made a condition precedent to the waiver 
of premiums, the insurer is not liable, since it is conceded that no such proof was 
alleged. Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 
416. On the other hand, if the existence of total disability without proof fixed 
liability, then the petition makes out a case. In our opinion the plain provisions 
of the policy makes receipt of proof of disability a condition precedent to the 
waiver of the payment of premiums. It was not every disability that obligated 
the company to waive premiums, but only such disability as began before default 
in the payment of premiums and had continued at least four months at the time 
proof was made. Although it is alleged disability began before default, it is 
shown by the petition that it had continued for a period much less than four 
months. Thé provision requiring proof of disability is substantially the same as 
that under consideration in the Bergholm Case, supra, where it was held that the 
insurance company was not liable. Upon the authority of that case the judgment 
herein is affirmed. 


PACIFIC STATES LIFE INS. CO. v. BRYCE. No. 882. 


Circuit Court of Appeals, Tenth Circuit. Nov. 23, 1933. 
67 Federal Reporter (2d) 710. 


1, INSURANCE. 


Insured’s agreement to surrender life insurance policy sued on for cash pay- 
ment of reserve value held not offer by insured, lapsing because of failure tu 
make such payment within reasonable time or before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

2. INSURANCE. . 

_Rights of parties to life insurance policy are fixed when insured exercises 
option given thereby. 

(For other cases, see Insurance, Dec. Dig. § 366.) 
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3. INSURANCE. 

Insured, remaining silent after surrendering life insurance policy for cash 
payment of reserve value, acquiesced in insured’s delay in payment thereof, so 
as to preclude rescission of surrender contract on such ground. 


(For other cases, see Insurance, Dec. Dig. § 369.) 


4. INSURANCE. 

Beneficiary of life insurance policy, surrendered by insured for cash payment 
of reserve value, could not rescind surrender contract after insured’s death 
because of delay in making payment. 

(For other cases, see Insurance, Dec. Dig. § 369.) 

Appeal from the District Court of the United States for the District of New 
Mexico; Colin Neblett, Judge. 

Action by Irene Feris Bryce against the Pacific States Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

Henry G. Coors and D. A. MacPherson, Jr., both of Albuquerque, N. M,, 
for appellant. 

Merritt W. Oldaker, of Albuquerque, N. M., for appellee. 

Before Phillips, McDermott, and Bratton, Circuit Judges. 

McDermott, Circuit Judge. 

Recovery of the principal sum was had below upon a policy insuring the life 
of Charles W. Bryce, who died on March 28, 1932. The plaintiff, his widow and 
beneficiary, in her complaint averred that after paying premiums thereon for six 
years, the insured defaulted the premium payable on February 3, 1932; that he 
did not elect to avail himself of any of the options afforded by the policy for the 
application of the reserve value, and that the policy was therefore automatically 
extended beyond the date of his death. The defendant, on the contrary, alleged 
that the insured elected to take the cash surrender value of the policy; that he 
and the beneficiary surrendered the policy before the death of the insured; tha: 
thereby the insured became entitled to $435.00, the full reserve value of the policy; 
that payment of such sum was delayed from February 24 to April 8 on account 
of the unprecedented number of such surrenders, but that tender thereof was 
made and refused on the latter date. The defendant concedes its liability to the 
estate of the insured for the cash surrender value, but denies any liability to the 
beneficiary. To which answer plaintiff replied admitting the particular facts 
pleaded by way of answer, but averring that the surrender value not being paid 
promptly nor within the lifetime of the insured, the offer to surrender the policy 
was a nullity. 

The pleadings tender the simple issue as to whether the policy was effectively 
surrendered prior to the death of the insured. The facts are stipulated. A net 
reserve of $435.00 had accumulated on this policy by February 3, 1932, the pre- 
mium paying date. The policy accorded the insured three elections as to this 
reserve; it could (1) be withdrawn in cash, or (2) used to purchase a paid-up 
policy for a reduced amount, or (3) used to purchase extended insurance for the 
face of the policy for a limited term. In the absence of such election, feature (3) 
became automatic. The cash value provision reads: 


“After three full years’ premiums have been paid, the insured, with the con- 
sent of the assignee or irrevocably named beneficiary (if any), may, if elected 
within one month after expiration of grace period, but not later, and upon proper 
surrender of this contract, receive the cash value, less any indebtedness.” _ 

The policy gave the insured the right to change the beneficiary, and further 
provided that: ; 

“All the rights and benefits accruing hereunder to the insured are vested in 

® said insured without consent of any beneficiary unless otherwise provided by the 
insured or expressly prohibited by statute.” 

On January 18 the insured mailed the policy to the company with the state- 
ment that he would like to cash it in on February 3, the next premium date. On 
January 29 the company called his attention to the fact that if the cash were 
withdrawn, his insurance would be gone, and suggested that he borrow on the 
policy instead. On February 3 the insured expressed his appreciation of the interest 
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shown by the cempany, but adhered to his decision to cash in the policy. The 
company then mailed him, on February 9, a form of agreement which recites 
that the “sole owners of Policy No.—8549 * * * have this day surrendered 
said Policy in consideration of its cash value, which at this time amounts to Five 
Hundred Eighty-five and no/100 Dollars and said parties hereby acknowledged 
receipt of ($585.00) in consideration of which they agree to release said Pacific 
States Life Insurance Company from all further liabilities under Policy No.— 
8549.” 

This agreement was executed by the insured and also the plaintiff, although 
she was neither an assignee nor an irrevocably named beneficiary. On February 
24, the company acknowledged receipt of the surrender agreement and advised 
that by reason of the congestion in its Loan Department, some delay would ensue 
in remitting the cash, but that check would go forward as soon as the application 
was reached in its turn. 

The insured took no further steps in the matter. After his death on March 
28, the company mailed a check for the surrender value on April 8, which the 
parties stipulate was “as soon as cash was available therefor and in its proper 
turn,” and the policy was endorsed “Cash surrender 4-8-32.” Demand was made 
for the payment of the face of the policy, refused, and this suit followed. 

[1] Plaintiff's theory, adopted by the trial court, is that the execution of the 
surrender agreement was an offer by the insured to the company to surrender the 
policy for a cash payment of $435.00; that such offer lapsed and the surrender 
agreement voided because the surrender value was not paid within a reasonable 
time or before the death of the insured. 


With this construction of the policy contract we are not in accord. It puts the 
cart before the horse. The policy vested in the insured certain definite rights, 
among them the right to be paid the reserve on his policy in cash upon a sur- 
render of his policy, if demanded within a specified time. The insured did demand 
the surrender value within the prescribed time, and surrendered his policy. When 
he did so—a month before his death—he became absolutely entitled to payment in 
cash of $435.00. Upon his death his estate, and not his beneficiary, became entitled 
to that sum. The offer is contained in the policy contract, and is from the company 
to the insured; the option is in the insured and not the company, and his accept- 
ance completes the contract; the company has no right to accept or reject; its 
obligation to pay is absolute. Under plaintiff's theory, an insured may only offer 
to surrender his policy for its cash value; the company may then accept or reject 
the offer, and if it fails to pay as agreed, the offer lapses. Such a construction 
would wipe out the right of an insured to the cash surrender value of his policy, 
because the company could defeat his right by rejecting his offer, or by failing 
to pay. To construe an exercise of an option as an offer to the company, subject 
to rejection or lapse, would be to warp the plain terms of the contract and to 
deny the insured a right he has paid for. If Bryce, on March 15, had sued the 
company for $435.00, could the company have defended on the ground that it had 
not accepted his offer to take the cash surrender value? Clearly not; yet plain- 
tiff’s contention comes down to that. 

[2] The cases, as far as we are advised, are at one in holding that the rights 
of the parties are fixed when an option given by a policy is exercised by the 
insured. In Lipman v. Equitable Life Assur. Society (C. C. A. 4) 58 F.(2d) 15, 
18, the insured was killed the day the application for the surrender value was 
received by the company and before the check therefor was mailed. The Fourth 
Circuit Court of Appeals held that liability was limited to the surrender value, 
Judge Parker saying: 

“Since the insured had the option to surrender her policy and take the cash 
surrender value on October 10th, there can be no question but that the rights of 
the parties became fixed and insured became entitled to the cash surrender value, 
and nothing more, when she exercised the option. It was not necessary that 
defendant do anything. There was a meeting of the minds of the parties when 
insured accepted the continuing offer of the company evidenced by the option.” 

Other cases to the same effect are Pequot Mfg. Corp. v. Equitable Life 
Assurance Society, 253 N. Y. 116, 170 N. E. 514; State Life Ins. Co. v. Finney, 
216 Ala. 562, 114 So. 132; Northwestern Mutual Life Ins. Co. v. Joseph, 103 
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S. W. 317, 31 Ky. Law Rep. 714, 12 L. R. A. (N. §.) 439; McCormick v. Tray- 
elers’ Ins. Co., 215 Mo. App. 258, 264 S. W. 916; Cooper v. West, 173 Ky. 289, 
190 S. W. 1095. Plaintiff distinguishes these cases upon the ground that there was 
an unreasonable delay of some forty days in the case at bar, not present in the 
cited cases. The delay of the company, assuming it to be unreasonable, was a 
breach of its contract to pay the surrender value; it does not follow from the 
fact that a contract is breached, that there never was a contract. Plaintiff relies 
strongly on Southwestern Life Ins. Co. v. Hillson, 185 Ark. 88, 45 S.W.(2d) 1068, 
which, as we see it, is not at all in point. There the company and the beneficiary 
agreed to settle a disputed death loss for 25 per cent. of the face of the policy, 
but the company did not pay. In a suit on the policy, the company undertook 
to set up the unexecuted accord as a release, and of course was unsuccessful. 

[3, 4] Whether the delay in payment was a sufficiently substantial breach of 
its agreement promptly to pay as would have entitled the insured to rescind the 
contract of surrender is not before us. The case made by the pleadings is 
whether the policy was surrendered, and not whether grounds exist to set aside the 
surrender agreement. Nor is there any suggestion that the insured availed him- 
self of his right to rescind, if one he had. On the contrary, by his silence he 
acquiesced in the delay occasioned by the deluge of applications for surrender 
values. Nor are we presented with the question of whether a rescission could 
be had after the death of the insured had radically changed the situation as it 
existed when the contract was made. If there ever was a right to rescind the 
contract by which the insured became entitled to the surrender value, it was not 
one which could be exercised by the beneficiary of the surrendered policy. Upon 
the death of the insured, there passed to his estate a claim of $435.00 against 
the insurance company. His personal representative, his heirs, his creditors, 
cannot be deprived of this chose in action by one who was the beneficiary in a 
surrendered life insurance policy. If the administrator of his estate sued for the 
$435.00, the company could not.defend upon the ground that the beneficiary elected 
that it should not pay it. Whatever may be the true rule as to the right of a 
beneficiary to exercise an option afforded by an insurance contract which the 
insured had not exercised in his lifetime, certainly one who once was a bene- 
ficiary in a surrendered insurance policy has no right to rescind a contract by 
which the insured converted an agreement to pay a larger sum upon death into 
an agreement to pay a smaller sum now. 

The judgment is reversed with directions to enter judgment for the defend- 


ant. Penrose v. Howbert (C. C. A. 10) 38 F.(2d) 577. 
Reversed. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED 
STATES v. WORTHMAN. No. 4925. 
Circuit Court of Appeals, Seventh Circuit. Dec. 7, 1933. 
67 Federal Reporter (2d) 721. 
1. INSURANCE. 


Whether assistant superintendent of fuel company having supervisory duties 
was at some time between effective date of rider and his death working “full time” 
within provision for extended insurance in rider attached to group life policy held 
question for jury, notwithstanding his absence from office. 

The evidence disclosed that the assistant superintendent had undergone 
operations for tonsils and for hernia; that when he returned to his home, 
during period when rider permitted extended insurance for employees 
working full time and for full pay, he did not go to the office, but was up 
and about and was visited by various employees and took up matters of 
employer’s business with them. His superior testified that he was away 
from his work for part of the time, but was drawing his salary, and was 
subject to call or consultation as needed. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURANCE. 

Insurance company which prepared insurance contract cannot avail itself of 
advantage arising from ambiguity therein. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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Appeal from the District Court of the United States for the Western District 
of Wisconsin; Charles C. Briggle, Judge. 

Action by Mabel C. Worthman against the Equitable Life Assurance Society 
of the United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

W. P. Crawford and Francis M. Crawford, both of Superior, Wis., for ap- 
ellant. 

: Clarence J. Hartley, of Superior, Wis., for appellee. 

Before Alschuler, Evans, and Fitzhenry, Circuit Judges. 

ALSCHULER, Circuit Judge. 

Appellee, surviving widow of Harry L. Worthman, brought this suit as his 
beneficiary under a policy of group life insurance issued by appellant to the em- 
ployer of deceased for the benefit of its employees. The question is whether the 
insurance ever became effective as to Worthman. 


The plan was to issue a single policy to the employer upon the lives of all its 
employees who would signify their acceptance of the insurance and agree that the 
employer might deduct from their earnings periodical premium payments for a 
certain proportion of the premium, the employer assuming to pay the balance. 

Under the policy, effective June 1, 1929, Worthman had been carrying $2,000 
of life insurance, with provision for disability compensation and for conversion of 
the policy into some other form of insurance with appellant in case his employ- 
ment ceased. Only one policy was issued, which remained with the employer at its 
New York office. 

Effective as of July 1, 1930, there was attached to the policy a rider dated 
June 10, 1930, under which all salaried and supervisory employees of the employer 
became eligible for extended insurance in amounts dependent upon the employee’s 
salary and length of service. One of the conditions of this rider was that em- 
ployees who on its effective date were not working full time and for full pay 
should not be eligible for the extended insurance until their return to work at full 
time and for full pay. 

Worthman, an old employee, with a salary of $6,000, could thus, if otherwise 
eligible, have $6,000 of additional insurance. Under date of May 26, 1930, Worth- 
man executed appellant’s form manifesting his election to take the extended in- 
surance, and authorizing the employer to deduct from his salary the stipulated 
monthly contributions toward his premium payments, and naming his wife (ap- 
pellee) as beneficiary. Under date of June 17, 1930, there appears, upon what pur- 
ports to he a blank of appellant, a statement of the names of the employees who 
had accepted this extended insurance (which includes that of Worthman) and 
other information, certified by the employer and delivered to appellant. 

Worthman kept up his payments under the original coverage, and on his death 
the amount of it ($2,000) was paid appellee. He also made the original and all 
maturing premium payments which became payable on the extended insurance 
from the time he accepted it until he died. 


{1, 2] The defense is that, as to Worthman, this extended insurance never 
took effect, in that he became ill before the effective date (July 1, 1930) of the ri- 
der for the extended insurance and that he was not employed full time from the 
time this illness began until his death on September 16, 1930. The jury found for 
appellee for the amount of the extended insurance and interest, and judgment went 
accordingly. 

The precise issue upon which the case was tried is indicated by the special 
interrogatory which, at appellant’s request, the court submitted to the jury: “Was 
Harry L. Worthman working full time and for full pay for his employer, the 
Northwestern Fuel Company, on July lst, 1930, or at any time between July lst, 
1930, and the date of his death, September 16, 1930?” 

Appellant’s brief also states the one contested issue to be: “Was the assured, 
Harry L. Worthman, ‘working full time and for full pay’ for his employer on 
July 1, 1930, or at any time between July 1, 1930, and the date of his death, 
September 16, 1930?” 

As to the pay, there was no issue, Worthman having been regularly paid his 
full salary up to his death. The jury answered the submitted interrogatory 
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affirmatively, but appellant contends there is no evidence fairly tending to support 
the answer. 

Had deceased been a daily wage worker, with regular duties to perform at 
particular times and places, the question might be more easy of solution. He was 
long the assistant superintendent of the Northwestern Fuel Company, a subsidiary 
of the Consolidation Coal Company of New York, with which the policy had been 
negotiated and to which it was delivered. He had charge of the employer’s very 
extensive three coal docks at Superior, Wis., and Duluth, Minn., employing nor- 
mally from 200 to 250 men. His duties were supervisory, not involving physical 
labor, and his usual headquarters were at an office near one of the docks. 


On April 12, 1930, Worthman went to the Mayo Clinic at Rochester, Minn., 
where it was concluded that his tonsils should be removed. He returned to his 
home at Superior, where this operation took place on April 24. He went to his 
office about April 30, and was there most of the time until May 22, when he again 
went to the Mayo Clinic for a hernia operation, returning to his home about June 
23. He did not go to the office, but it was testified that at the urgence of his 
superior he remained at his home, where he was up and about and was visited by 
various of the employees, with some of whom he took up the matter of the em- 
ployer’s business. It was testified that his duties were such that no continuing 
regular time was necessary therefor, but that he was subject to call at any time, 
and that whatever was required of him he did during this interval of time. It 
was testified that the absence from his office was at a time of the year when the 
work at the coal docks was light, and supervisory employees quite occasionally 
took vacations, some going fishing. He was thus at his home until July 12, when 
he went with his wife to Solon Springs, a nearby resort, where he owned a sum- 
mer cottage, remaining there about three weeks, and about August 12 went to a 
sanatorium where, about four weeks thereafter, he died of gastric carcinoma. 


There appeared in evidence receipted drafts signed by Worthman for dis- 
ability payments under the policy covering a period of thirteen weeks ending July 
17, 1930, wherein it was recited that he was under disability during that time. As 
to that his superior testified that part of that time he was away from his work, 
but that he was drawing his salary and was subject to call or consultation as need- 
ed. The superintendent testified that during part of that time Worthman was on 
leave of absence, and was on duty part of that time. While he said that Worth- 
man was not working full time during that period, he did not say that at none of 
the time during that period was he a full-time employee; indeed, the fair inference 
from all his evidence is that at times Worthman’s service was the equivalent, for 
the time being, of full-time work. 

It must be considered that, under the terms of the extended insurance, if on 
the date it became effective, July 1, Worthman was not working full time, it would 
become effective at any time thereafter when he did render what would amount 
to full-time service, even if only for a brief period, and that, once effective, it 
would so remain while the premiums were paid and the employment continued. 

The superintendent also testified that during the period the employer con- 
structed and put into operation a new 250,000-ton capacity coal dock at Milwau- 
kee, and that Worthman, on account of his long experience with coal docks, was 
called on in advisory capacity respecting this new dock. 

In the case of such an employee, what might reasonably be considered as full- 
time service depends largely upon the relations and transactions between employer 
and employee. It is not essential to full-time employment that such an employee 
be regularly and continuously at a particular place, such as the employer's office. 
He might at his own home render such advisory and supervisory service as is 
deemed by the employer to be, and in fact was, a full-time service for the time 
being. This could have been by conference and consultation with other officers of 
the employer, and to the-employer’s entire satisfaction. In this connection, and as 
bearing on the quantum of the service rendered, the jury may have considered the 
fact that, during all the ‘time in question, the employer saw fit regularly to pay 
Worthman his full salary. 

Whatever of ambiguity or indefiniteness there may be in the words “working 
full time” as applied to such a case can avail appellant nothing, since it chose to 
employ these words in the preparation of the insurance contract. 
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Some comments by Judge Briggle in passing on the motion for a directed ver- 
dict are quite in point.” 

We believe that, under a reasonable interpretatoon of the words “working full 
time,” as applied to such an employee, and under the facts indicated, it cannot 
properly be said that the jury was not warranted in finding that at some time be- 
tween July 1 and the time of Worthman’s death, September 16, he did work full 
time. whereby the extended insurance became effective as to him. 

W conclude that the judgment of the District Court must be, and it is, affirmed. 


McGIFFORD v. PROTECTIVE LIFE INS. CO. 6 Div. 398. 
Supreme Court of Alabama. 
Oct. 26, 1933. 
Rehearing Denied Dec. 14, 1933. 

151 Southern Reporter 349. 

1. INSURANCE. 
Courts must construe and enforce insurance contract as written and not at- 

tempt to make new contract for parties. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 


Unambiguous insurance contract must be enforced as written; there being no 
room for construction. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 


Under policy providing for disability benefits, claimant held required to be 
member of insurance club at time he submits proof of disability, and’ insurance 
must be in force at time of company’s approval of submitted proof. 

Policy provided that, if any member insured furnish proof of total 
permanent disability, company would pay amount of insurance in force 
under policy on such member at time of approval of company of proofs; 
and, under such provision, furnishing proof of disability and approval of 
company while insured was member of insurance club with premiums paid 
and insurance in force were conditions precedent and not subsequent. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 
Brown, J. dissenting. 


Appeal from Circuit Court, Jefferson County; F. Loyd Tate, Judge. 
Action to recover disability benefits under a policy of life insurance by Bob 
McGifford against the Protective Life Insurance Company. From a judgment of 


non-suit, plaintiff appeals. Transferred from Court of Appeals. 
Affirmed. 


The certificate issued to plaintiff is as follows: 
“Protective Life Insurance Co. 
“Birmingham, Alabama. 
“Group Policy No. 149-G Certificate No. 418 


1“What does full time mean, and what does that mean with reference to this particular 
employee? If the employee was a workman on the dock, and the company was working 
regularly eight hours a day, I suppose it would be held that he would have to work substan- 
tially eight hours a day and work every day that they worked. We are dealing here with an 
assistant superintendent. It is a question what his duties were, and the question of that man 
at full time it seems to me is an entirely different question than it would be with an ordinary 
employee. His duties to a large extent are supervisory. It is true that a good deal of the 
time that he might have become eligible for this insurance he was not at the office. A good 
part of the time he was in the hospital. There is some evidence to show that he was consulted 
at different times, and his immediate superior says he responded every time he was called on. 
*** Mrs. Worthman testified that June 25 to July 12 he was up and dressed each day, and 
different men from the Fuel Company came to see him and talk business with him. McTaggart 
came to see him about the dock business during that time. * * * There are some circumstances 
here that might indicate to the jury that he was working full time at least a very short period 
of the time involved. ‘There are some statements rather detrimental to the plaintiff that went 
in in these proofs that were made on this disability question in regard to these drafts, but 
whether that of itself would justify the court in disregarding any other circumstances that 
might tend to show he was working, I doubt. That is a question for the jury. What full 
time means under this policy is a question, but bearing in mind that this is the defendant's 
language in the contract, and that it is to be construed most strongly against the defendant, T 
am inclined to submit that question to the jury, and I do not see any other questions of fact 
in the case to argue to the jury.” 
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“This is to certify that under and subject to the terms and conditions of a 
group policy of insurance No. 149-G, issued and delivered to 

“Pioneer Insurance Club (hereinafter called the Club) of the Republic Iron 
and Steel Company’s Employees by Protective Life Insurance Company, Birming- 
ham, Alabama (hereinafter called the Company) the life of Bob McGifford 
(hereinafter called the Member) is insured for the sum of Five Hundred Dollars 
payable to Nancy, Robert, Jr., Roberta & Eula Mae McGifford, wife and children 
(share and share alike) as beneficiary if death shall occur while a member of the 
Club during the continuance of such policy. 

“The insurance provided for by such policy terminates with the termination 
of membership in the Club unless the member shall elect to continue the insurance 
in accordance with the following Conversion Privilege. 

“Conversion Privilege. 
“Any member of the Club covered under this group policy shall, in case of 
the termination of employment by the Republic Iron & Steel Company for any 
reason whatsoever, be entitled to have issued to him by the Company without 
evidence of insurability upon application to the Company made within thirty-one 
days after such termination and upon the payment of the premium applicable to 
the class of risks to which he belongs and to the form and amount of the policy 
at his then attained age, a policy of life insurance in any one of the forms cus- 
tomarily issued by the Company, except term insurance, in an amount not exceed- 
ing the amount of protection under such group insurance policy at the time of 
such termination. 
“The provision of the policy for permanent Total Disability Benefits are 
printed upon the third page of this Certificate. 
“Protective Life Insurance Company. 

“S. F. Clabough, President. 
“Dated December Ist, 1929.” 

Ross, Bumgardner, Ross & Ross and Edward H. Saunders, all of Bessemer, 
for appellant. 

Huey, Welch & Stone, of Bessemer, and Cabaniss & Johnston, of Birmingham, 
for appellee. 

KNIGHT, Justice. 

Bob McGifford, appellant here, filed his suit in the circuit court against the 
Protective Life Insurance Company, to recover the sum of $500, and interest 
thereon, as and for disability benefits, alleged to be due him under a “group policy 
of life insurance and certificate issued in accordance with the group policy.” The 
plaintiff stated his case in two counts. 

The cause was tried on the plea of the general issue, with leave to give in 
evidence any matter which, if well pleaded, would be admissible in defense of the 
action, and with like leave to plaintiff to give in evidence any matter which, if 
well pleaded, would be admissible in reply to such defensive matter, to have effect 
as if so pleaded. 

On account of adverse rulings of the court on exclusion of certain evidence, 
the plaintiff took a nonsuit, with bill of exceptions. 

The group policy of insurance was entered into by and between the appellee, 
an insurance company, and the Pioneer Insurance Club of the Republic Steel 
Corporation’s employees, on December 1, 1929, and on the same day, the appellee 
issued to the appellant a certificate of insurance in the sum of $500 upon his life; 
he being at the time an employee of the Republic Steel Corporation, and a mem- 
ber of the Pioneer Insurance Club. The certificate so issued to the appellant 
appears in the report of the case. 

On the trial, the plaintiff read in evidence the group policy of insurance. 

The plaintiff also offered in evidence the above-mentioned certificate. The 
defendant objected to the introduction of the certificate in evidence upon the 
grounds: “It is not shown that any life insurance was in full force and effect, or 
that the certificate was in full force and effect at the time the proof of loss was 
made, and it is irrelevant, incompetent, illegal and immaterial at this time.” The 
court sustained the objection, and plaintiff duly reserved an exception. ; 

It was admitted that the plaintiff had paid all premiums under his certificat: 
of insurance and the group policy through the month of January, 1932. 
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It appears from the evidence in the cause that the plaintiff ceased to be an 
employee of the Republic Steel Corporation after January 12, 1932, that no pre- 
miums falling due on said policy since January 31, 1932, have been paid, and that 
if the policy—“Master Policy’—was still in force since 1932, it did not include the 
plaintiff as a member of the group covered by the policy, since January, 1932. 

Pertinent provisions of the policy are here set out: 

“Members are automatically insured in accordance with the terms of the plan 
of insurance above, subject to the terms of this policy. Any employee of the 
Republic Steel Corporation, at the time this policy becomes effective, shall be 
eligible for insurance hereunder, provided he becomes a member of the club on or 
before January 1, 1930. Insurance will be effective at 12:01 A. M. on the first day 
of the month following the date application is approved by the club. * * * 

“The insurance on any member shall cease at the end of the month of the 
termination of his membership. If a member is disabled, given a leave of absence, 
or temporarily laid off, the membership need not be considered terminated, pro- 
vided the premium applicable to that member is paid to the company as provided 
herein. 

“In any event any member who ceases to be in the employ of the Republic 
Steel Corporation, shall cease to be insured hereunder at the end of the month of 
such termination. * * * 

“If any member insured under this policy shall furnish this company with 
due proof that before having attained the age of sixty years, he or she has 
become totally and permanently disabled by bodily injury or disease, and that he 
or she is then, and will be at all times thereafter, wholly prevented thereby from 
engaging in any gainful occupation, the company will pay to such member in full 
settlement of all obligations hereunder as to such member’s life, the amount of 
insurance in force hereunder on such member at the time of the approval by the 
company of the proofs as aforesaid. This amount will be paid either in one 
sum six months after proof of disability has been established or in installments 
as hereinafter provided, begining immediately after proof of disability has been 
established. For each $1000.00 of insurance hereunder the amount of each install- 
ment shall be in accordance with the following table.” 

The contention of appellant is that, the permanent and total disability of the 
appellant having occurred in the month of December, 1931, or January, 1932, 
while the policy of insurance was admittedly in force, the status of the insured 
as being then entitled to the benefits provided for in the last-quoted clause of the 
policy was thereby fixed, and the provision for submitting to the company, for its 
approval, the proof of such total and permanent disability, was a condition sub- 
sequent, and could be complied with by the insured within a reasonable time 
thereafter. The appellant further takes the position that there is such ambiguity 
in the contract in this particular that it calls for and requires judicial construc- 
tion. In this view of the situation, the appellant brings to the attention of the 
court the familiar and well-understood rules of construction of insurance contracts 
which this court, in accord with other courts, has uniformly applied in the con- 
struction of such contracts, when ambiguity or uncertainty occurs in the written 
memorial of the parties. These rules are too well understood to require restate- 
ment here. They are fully and aptly stated in the text in 32 Corpus Juris, §§ 
257, 258, 259, 260, 263, 264, 265, at pages 1147, 1148, 1149, 1150, 1151, 1152, and 
1153. This statement of the text has received the approval in the main of this 
court in many decisions. 


{1] Another familiar rule, obtaining in this court, as well as elsewhere, is that 
it is the duty and function of the court to construe and enforce the contract as it 
is written (Cherokee L. Ins. Co. v. Brannum, 203 Ala. 145, 82 So. 175; Day v. 
Home Ins. Co., 177 Ala. 600, 58 So. 549, 40 L. R. A. (N. S.) 652; Union Mut. Aid 
Ass’n v. Carroway, 201 Ala. 414, 78 So. 792), and not to attempt to make a new 
contract for the parties, nor, by implication or construction, to add to the contract 
words, terms, or conditions, exceptions, promises, or obligations which it does not 
contain (Montgomery Enterprises -et al. v. Empire Theater Co., 204 Ala. 566, 86 
So. 880, 19 A. L. R. 987; Continental Cas. Co. v. Ogburn, 175 Ala. 357, 57 So. 
852, Ann. Cas. 1914D, 377). 

[2] Another cardinal rule, ‘enforced everywhere, so far as we are informed, is 
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that, if the contract of insurance, in its terms, is plain, certain, and free from 
ambiguity, there is no room for construction, and it is the duty of the court to 
enforce it as written. 13 Corpus Juris, § 513, p. 541; New York Life Ins. Co. y, 
Torrance, 224 Ala. 614, 141 So. 547, and cases there cited. 

[3] With these rules in mind, we will now consider the terms of the contract 
of insurance in the case before us, to ascertain if there is in fact any ambiguity or 
uncertainty in its terms. In order to entitle the insured to disability benefits under 
the policy contract, it is clear to us that the insured must necessarily be a mem- 
ber of the Pioneer Club and an employee of the Republic Steel Corporation, and 
the insurance must be then in force. If a member is disabled, given leave of 
absence, or temporarily laid off, the membership need not be considered terminated, 
provided the premiums applicable to that member are paid to the company as pro- 
vided in the policy. In any event, “any member who ceases to be in the employ of 
the Republic Steel Corporation, shall cease to be insured hereunder at the end of 
the month of such termination.” 


Confessedly, under the evidence, the plaintiff ceased after January, 1932, to 
be a member of the club, and ceased to be an employee of the Republic Steel 
Corporation, and did not pay the monthly dues required of an insured, under said 
policy, after January, 1932. 

It is clear also, to our minds, that, to be entitled to the total and permanent 
disability benefits, provided in the insurance contract, the claimant must be a 
member at the time he submits his proof of disability, and the insurance must be 
in force, as to such insured, at the time of the approval by the company of the 
submitted proofs. We discern no ambiguity or doubtful meaning whatever in the 
contract on this point. Its provisions are clear, and to give the contract the mean- 
ing insisted upon by appellant would, in our judgment, make a new contract for 
the parties. This we are not warranted in doing under the guise of “construction.” 


Our recent case of New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 
307, 116 So. 151, 152, 59 A. L. R. 1075, is in many of its features very similar to 
the case now before us. In that case we held, under a life policy containing a 
provision waiving premiums, in the event of permanent total disability of the 
insured on being furnished due proof thereof, that the furnishing of such proof of 
disability constituted a condition precedent to waiver of premium, notwithstanding 
the fact that the insured was insane on the date the premium became due and 
continued in that state until his death. The provision with reference to waiving 
payment of premium in the Reynolds Case, supra, was: “If the insured * * * shall 
furnish due proof to the company, at its home office in the city of Boston, that he 
has become wholly disabled by bodily injury or disease, * * * the company will 
waive payment of each premium as it thereafter becomes due during the con- 
tinuance of such disability.” 

This court in passing upon the question of waiver said: “The intervening 
clauses name the conditions under which such proof is allowable, and define the 
character of disability.. They must all concur to make the waiver effective. But 
the furnishing of proof is the specific condition upon which the company ‘will’ 
waive each premium ‘thereafter’ to become due. ‘Thereafter’ clearly refers to 
date of furnishing proof. The clause is in no way ambiguous or of doubtful 
meaning. 

[4] Our conclusion is that furnishing proof of disability, and the approval 
of the same by the appellee, while the insured was a member, with premiums paid, 
and the insurance was in force were conditions precedent and not subsequent, as 
contended by appellant’s counsel. These conditions were not complied with by 
the insured; to the contrary he ceased to be a member of the club, ceased to be an 
employee of the Republic Steel Corporation; he defaulted in payment of his 
monthly dues for at least eight months, and permitted thereby his insurance to 
lapse, before he made any effort to submit proof of his disability, and, according 
to the evidence, the proofs submitted have never received the approval of the 
company. However, in this connection, we do not wish to be understood as hold- 
ing that the company could avoid liability in a proper case by arbitrarily refusing 
to approve sufficient proofs of disability, timely given. On the admission made on 
the trial, and the testimony offered by the plaintiff, he was not entitled to 
recover in the cause, and would not have been had the court not rejected the 
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evidence, which led plaintiff to take the nonsuit. So, whether the court committed 
error or not, in rejecting the certificate and proof of disability, we will not 
reverse therefor, as it involved no injury to plaintiff. 

It follows that the judgment appealed from will be affirmed. 

Affirmed 

Anderson, C. J., and Gardner, Thomas, Bouldin, and Foster, JJ., concur. 


GRAND LODGE, K. P. OF NORTH AMERICA, ete. v. GOODWIN. 6 Div. 396. 
Supreme Court of Alabama. Oct. 12, 1933. 
Rehearing Denied Dec. 21, 1933. 
151 Southern Reporter 452. 
1. INSURANCE. 

Where constitution of fraternal order required member to pay dues to his 
lodge, payment of dues to keeper of records and seal, rather than to master of 
finance, in open lodge where other officers were at their respective posts, preserved 
member’s good standing. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

2. INSURANCE. 

Where issue existed as to validity of member’s payment of dues to keeper 
of records and seal of local lodge of fraternal order, evidence that it was practice 
of local lodge to pay dues to such officer held admissible. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

3. INSURANCE. 

Receipt issued to member of local lodge of fraternal order for payments 
which members son-in-law testified he made for member at member’s request 
held admissible. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 


Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy of life insurance by Ella Goodwin against the Grand Lodge, 
Knights of Pythias of North America, South America, Europe, Asia, Africa, and 
Australia, of the State of Alabama. From a judgment for plaintiff, defendant 
appeals. Transferred from Court of Appeals. 

Affirmed. 


GRAND LODGE, K. P. OF NORTH AMERICA, etc., v. ARCHIBALD. 
iv. 237. 
Supreme Court of Alabama. Oct. 12, 1933. 
Rehearing Denied Dec. 21, 1933. 
151 Southern Reporter 454. 


2. INSURANCE. 

Where local lodge obligated to pay member’s dues for him had in its posses- 
sion a weekly allowance benefit to member in excess of its dues which it would 
have to pay grand lodge for member, grand lodge could not assert that local lodge 
was in good standing, but member was not. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

3. INSURANCE. 

Local lodge of fraternal order to which membership dues are paid is agent 
of grand lodge. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

4. INSURANCE. 

Payment of dues and premiums of member of lodge inures to benefit of 
assured and beneficiary, irrespective of by whom payment is made. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of life insurance by Lola J. Archibald against the Grand 
Lodge, Knights of Pythias of North America, South America, Europe, Asia, 
Africa and Australia, of the State of Alabama. From a judgment for plaintiff, 
defendant appeals. Transferred from Court of Appeals. 

Affirmed. 
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John W. Altman and’ Fred G. Koenig, both of Birmingham, for appellant. 
Drennen & Perrine, of Birmingham, for appellee. 


ZETNA LIFE INS. CO. v. CARROLL. No. 4~—3199. 
Supreme Court of Arkansas. Nov. 13, 1933. 
Rehearing Denied Dec. 18, 1933. 
65 Southwestern Reporter (2d) 25. 
1. INSURANCE. 

Provision in group life policy that policy should be in force only while insured 
remained in employ of employer on payment of premium by employer at begin- 
ning of each month held valid. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Insured who was discharged as manager of store on May 31, and worked as 
checker on June 4 and 11, held not “employee” within group life policy which 
terminated on termination of employment, though insured was promised future 
employment. 

(For other cases, see Insurance, Dec. Dig. § 177.) ‘ 

3. INSURANCE. 


; Where employee, insured under group lifé policy, died within 31 days after 
being discharged from employment, that 31 days of grace was allowed to employer 
in payment of premiums held not to continue policy in force, where policy pro- 
vided for its termination on termination of employment. : 

(For other cases, see Insurance, Dec. Dig. § 177.) 
4. INSURANCE. 


Under group life policy providing for conversion privilege by insured within 
31 days after discharge for employment, beneficiary could not recover where 
insured died within 31 days after discharge without exercising right of conversion. 
(For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 


Action by Lucy I. Carroll against the AStna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. or 


Reversed, and cause dismissed. 


ger & Ehrman and J. M. McFarlane, all of Little Rock, for appellant. 
obert J. Oliver and Arthur G. Frankel, both of Little Rock, for appellee. 

McHaney, Justice. 

This is an action by appellee against appellant to recover $1,000, penalty and 
attorney’s fees, based on a policy of group life insurance issued by appellant to 
Terry Food Stores, Inc, covering the employees of the latter. Certificates were 
issued and delivered to the employees, and deductions were made from their 
monthly wages to pay for same. The policy provided that the employer should 
pay the monthly premium, which should become due on the Ist of each month, 
with 31 days of grace allowed the employer in which to pay. It further provided 
that, “in the event of termination of employment with the employer, the insurance 
under this policy shall automatically cease at the end of the policy month in which 
employment terminates.” And it also provided for a conversion privilege under 
certain conditions upon termination of the employment; that is, the insured 
might, upon written application therefor and payment of first premium within 
31 days after termination of the insurance under the group policy, obtain a policy 
under the conditions set out. 

Appellee’s husband, Thomas P. Carroll, was an employee of Terry Food 
Stores, Inc., on and prior to May 31, 1932, and held a certificate for $1,000 under 
said group policy. Said certificate contained this clause: “Said policy provides 
for termination of insurance whenever the insured ceases to be in the employ of 
the employer.” 

The undisputed proof shows that Thomas P. Carroll worked for Terry Food 
Stores, Inc., up to and including May 31, 1932, at which time he was discharged 
as store manager at Twenty-Third and Arch streets, Little Rock, but that he 
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worked as checker thereafter on June 4 and June 11. He died June 18, 1932. 
Deduction from his salary was made for the May premium, but no deduction was 
made from his wages for the two days’ work in June for premium, and the whole 
amount due him was paid to his widow after his death. Some time prior to June 
14, 1932, Terry Food Stores, Inc., notified appellant’s Little Rock office that Car- 
roll’s and two others’ employment had been terminated and requested a cancella- 
tion as to them. This notice was received June 14, was forwarded to the home 
ofice June 15, and received there June 17, and were canceled as of May 31, 1932. 
In accordance with appellant’s custom, on June 1, 1932, it sent Terry Food Stores, 
Inc., a statement showing the total premium due for the month of June based on 
employees covered in May. This statement included Carroll and the other two 
because at that time no notice of cancellation had been given or received, and it 
was the custom of appellant to render bill on the 1st of each month for employees 
covered during the previous month. And it was also the custom for Terry Food 
Stores, Inc., to pay the full amount of the statement, and appellant would issue a 
credit memorandum for cancellations and deduct same from the next month’s 
statement. That was their system of bookkeeping. After receipt at the home 
office of the notice to cancel as to Carroll and the other two, appellant issued a 
credit memo on June 23. Terry Food Stores paid the June 1 statement on June 
24, which included Carroll and the others as above stated. 

Under this state of facts, appellant requested a directed verdict in its favor 
on the ground that the undisputed facts showed that Carroll was not an employee 
of Terry Food Stores, Inc., within the terms of the policy at the date of his death 
or at all after May 31. The court refused this request, and submitted the question 
as to whether he was an employee or not to the jury, all over appellant’s objec- 
tions and exceptions. There was a verdict and judgment in appellee’s favor. 


[1] The only question for our determination is, Did the court err in refusing 
to direct a verdict for appellant? In other words, was Thomas P. Carroll an 
employee within the meaning of the policy? Both the policy and the certificate 
clearly made this a condition precedent. The policy provided that it might be 
continued from month to month, “but only while the insured remains in the employ 
of the employer, upon payment by the employer at the beginning of each month,” 
etc. Other provisions relative to a continuation of the employment are set out 
above. It is well settled in many jurisdictions, in fact in all, so far as our investi- 
gation discloses, that such a provision in a group policy is valid, binding, and 
enforceable. Colter y. Travelers’ Ins. Co., 270 Mass. 424, 170 N. E. 407. 


[2] The undisputed proof is that Carroll’s employment with Terry Food 
Stores, Inc., terminated May 31, 1932, and notice thereof was given to appellant’s 
local office June 14; that he was not thereafter employed except as an extra man 
on two Saturdays, June 4 and 11. We think the fair intendment of the policy 
related to regular or salaried employees—those regularly engaged in the service 
of the employer. The employer so understood the matter and sent in the notice 
of cancellation. Appellant so understood it, accepted notice of cancellation, and 
credited the employer with the premium. There is no claim that Carroll paid 
the premium for June, or that he exercised the conversion privilege. Nor does the 
fact, if-it be a fact, that future employment was promised him, change the situation. 
The question is, Was he an employee at the time? We hold that he was not and 
that the court erred in submitting the question to the jury. 


[3, 4] Appellee argues that the 31 days of grace allowed to the employer con- 
tinued the policy in force to July 1, and that, Carroll having died within that time, 
appellee should recover, whether the June premium was paid or not. That would 
be true had the contract been between appellant and Carroll, or if the relation of 
employee and employer had continued during June. The grace period was personal 
to the employer. It is also argued that the conversion privilege ran for 31 days, 
and, since his death occurred on June 18, he had until July 1 to exercise said right. 
The right of conversion, however, presupposes a termination of the employment. 
The very beginning of said conversion privilege clause is: “Upon termination of 
employment with employer, the company will, if desired, issue to the insured 
*** a4 policy * * * on the following condition.” It is true the insured has 31 
days in which to exercise the right of conversion, but, during the time he neglects 
to do so, he is not insured, and, if he dies without having exercised the option, his 
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beneficiary cannot recover. It all goes back to the same proposition that he must 
be in the employ of the employer. 

For the error in refusing to direct a verdict in appellant’s favor, the judgment 
will be reversed, and the cause dismissed. It is so ordered. 


PACIFIC MUT. LIFE INS. CO. v. HENRY, Judge. No. 4—3311. 
Supreme Court of Arkansas. Nov. 27, 1933. 
65 Southwestern Reporter (2d) 32. 
INSURANCE. 

Service of summons on foreign insurance company’s designated agent for 
service in Pulaski county operated to give jurisdiction to court of county wherein 
company had local agent (Crawford & Moses’ Dig. §§ 1151, 1152; Const. U. S. 
Amend. 14). 


(For other cases, see Insurance, Dec. Dig. § 627[1].) 


Prohibition to Circuit Court, Ashley County; Patrick Henry, Judge. 

Original prohibition by the Pacific Mutual Life Insurance Company against 
Patrick Henry, Judge. 

Writ denied. 

Powell, Smead & Knox, of El] Dorado, and Owens & Ehrman, of Little Rock, 
for appellant. 

U. J. Cone, of Pine Bluff, for appellee. 

McHaney, Justice. 

A resident of Ashley county brought suit in the Ashley circuit court against 
petitioner to recover damages for injuries alleged to have been sustained by its 
negligence in an automobile accident in Pulaski county while being transported to 
the latter county by it as a witness. Service of summons was had upon petitioner’s 
designated agent for service in Pulaski county, who was also its general state 
agent. 

Petitioner specially appeared in the Ashley circuit court and moved to quash 
the service on the ground that it is a foreign corporation authorized to do business 
in Arkansas; that it maintained no office or agent in Ashley county upon whom 
service of summons could be had; and that the attempted service upon its desig- 
nated agent in Pulaski county was unreasonable, discriminatory, arbitrary, and in 
violation of the due process clause of the Fourteenth Amendment to the Constitu- 
tion of the United States. 

A hearing was had on the motion to quash, and it was developed that petitioner 
does have an agent in Ashley county, appointed by the general agent in Little 
Rock, with authority to solicit applications for life insurance policies to be issued 
by petitioner, and that it is doing business in Ashley county by writing insurance 
on residents of that county on applications taken by such agency. The motion to 
quash was overruled, and this petition for prohibition challenges the jurisdiction 
of the respondent’s court to hear and determine the matter. 

We think the court correctly overruled the motion to quash and that the Ashley 
circuit court has acquired jurisdiction by the service had under either sections 
1150, 1151, or 1152, Crawford & Moses’ Dig. Under section 1150 the service 
might have been had “upon the chief officer of such agency,” petitioner being an 
incorporated insurance company. Under section 1151 service is authorized on the 
designated agent as was done in this case, petitioner being a foreign corporation 
with an agent in this state. Under section 1152, both foreign and domestic cor- 
porations may be sued in any county where they keep or maintain “a branch office 
or other place of business,” and service “upon agent, servant, or employee. 
* * * shall be deemed good and sufficient service upon said corporations,” etc. 
Petitioner contends that it had no branch office or other place of business in Ashley 
county; that the office kept and maintained in said county was that of its soliciting 
agent over which it had no control. But the fact remains that it did have an agency 
in said county and that such agency had an office or place of business where busi- 
ness for petitioner was transacted—applications for insurance solicited, collections 
made, notes taken, etc.—and that it was doing business in said office through said 
agent. Service might have been had on such agent. The fact that service was 
had on the agent in Little Rock can, therefore, make no difference, and no con- 
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tention is made that service should have been had upon the local agent instead of 
the state agent. 

We therefore hold that the Ashley circuit court had jurisdiction of petitioner 
and that the rule announced in Power Mfg. Co. v. Saunders, 274 U. S. 490, 47 S. 
Ct. 678. 71 L. Ed. 1165. has no application, because the statute makes no discrimina- 
tion as between foreign and domestic corporations. 

Writ denied. 


AFRO-AMERICAN LIFE INS. CO v. JONES. 
Supreme Court of Florida, Division B. Dec. 5, 1933. 
151 Southern Reporter 405. 
1. INSURANCE. 


Death by legal execution held covered by life policy containing incontestability 
clause. 


(For other cases, see Insurance, Dec. Dig. § 438.) 
2. INSURANCE. 

Life policy clause excluding benefits for “death resulting from resisting law 
or legal authorities” held not to bar recovery for death by legal execution. 


(For other cases, see Insurance, Dec. Dig. § 443.) 


Certiorari from Circuit Court, Duval County; De Witt T. Gray, Judge. 

Action by Lula Jones against the Afro-American Life Insurance Company. 
Judgment for plaintiff, and defendant brings certiorari. 

Certiorari quashed. 

S. D. McGill, of Jacksonville, for petitioner. 

Will O. Murrell and Evan T. Evans, both of Jacksonville, for respondent. 

BurForp, Justice. 

This case is before us on writ of certiorari to review the judgment of the cir- 
cuit court of Duval county affirming judgment of the civil court in favor of the 
respondent against the petitioner in a suit on a life insurance policy. 

The question presented is whether or not the essential requirements of the law 
were observed by the appellate court in entering the judgment affirming the judg- 
ment of the trial court. 

The proper answer to this question depends upon whether or not plaintiff’s 
demurrer to the first plea interposed to the second count of plaintiff’s declaration 
was properly sustained. 

The second count of the declaration was as follows: 


_“That in consideration of the premiums paid to it the defendant issued to 
Quincy Cook its policy of insurance and thereby promised to said Quincy Cook in 
the terms of its said policy and upon the conditions thereto annexed to insure said 
Quincy Cook against death during the life of its said policy in the sum of $500.00, 
payable to the plaintiff herein, who is named as beneficiary in said policy, as more 
fully appears by said policy of insurance hereto annexed, marked Exhibit ‘B’ and 
made a part hereof. 

“That at the time said policy of insurance was issued the name of the defend- 
ant was The Afro American Insurance Company, but that since said date the name 
of the defendant has been changed to The Afro American Life Insurance Com- 
pany. 

“That during the life of said policy and on, to-wit: the 28th day of March, 
1932, the said Quincy Cook died under such circumstances as to come within the 
premise and undertaking of said policy and to render liable and oblige the defend- 
ant to pay to the plaintiff the sum of $500.00, and altho all conditions have been 
performed and fulfilled and all events and things existed and happened and all 
periods of time have elapsed to entitle the plaintiff to the said sum of $500.00 and 
nothing has occurred to prevent plaintiff from maintaining this suit, yet the de- 
fendant has not paid or made good to the plaintiff the said amount or any part 
thereof, but refuses so to do. 

“That plaintiff has employed an attorney, to-wit her attorney of record herein 
to prosecute her aforesaid claim based upon said policy and has agreed to pay her 
said attorney a reasonable sum as compensation for his services in prosecuting this 
suit, and plaintiff claims in addition to the said sum due her under the terms of 
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said policy a reasonable sum as compensation for the services of said attorney 
prosecuting this suit.” 

To the declaration was attached a life insurance policy which contained the in- 
contestability clause in the following language: 

“10. Incontestability—This policy shall be incontestable after two years from 
its date except for fraud or non-payment of premiums.” 

The plea interposed was as follows: 

“1. That the said Lula Jones ought not to have or maintain her actions against 

it the said Afro American Life Insurance Company because the insured did not 
die under such circumstances as to come within the premises and undertakings of 
said policies of insurance sued upon. That heretofore and while said policies were 
in full force and effect, the insured was tried for the commission of a criminal 
offense contrary to the laws of the State of Pennsylvania in such case made and 
provided; that at said trial the insured was convicted of said criminal offense and 
thereupon adjudged to be guilty and sentenced to death at the hands of justice in 
the State of Pennsylvania, and thereafter as a result of said conviction and in ac- 
cordance with said sentence and judgment the insured was, on the 28th day of 
March A. D. 1932, put to his death by the hands of justice in the State of Penn- 
sylvania. Wherefore defendant prays judgment if the said Lula Jones ought to 
have and maintain her action against it. 
_ “2. That the said Lula Jones ought not to have or mairttain her action against 
it the said Afro American Life Insurance Company because it is provided by clause 
: (a) of the policy sued upon in the second count of plaintiff’s declaration as fol- 
Ows: 

“7. Limitations of Insurance—(a) No death benefits shall be payable here- 
under when death occurs as a result of * * * resisting law or legal authorities by 
the insured. * * *’ 

“That heretofore and while the policy sued upon was in full force and effect 
the insured was tried and convicted of the commission of a criminal offense con- 
trary and in resistance to the laws of the State of Pennsylvania in such case made 
and provided; that upon said conviction the insured was adjudged to be guilty and 
sentenced to be put to death by the hands of justice and thereafter as a result of 
said conviction and in accordance with said judgment and sentence the insured was 
on the 28th day of March A. D. 1932, put to death by the hands of justice in the 
State of Pennsylvania. 

“Wherefore, defendant says that the death of the insured was not caused by or 
the result of any risk undertaken by this defendant, and the defendant prays judg- 
ment if the said Lula Jones ought to have or maintain her aforesaid action against 
n.” 

[1, 2] While there are some cases which are in line with the contention of the 
petitioner, the great weight of authority is to the contrary. Without the inclusion 
of an incontestability clause such as was included in this policy, undoubtedly an in- 
surance company may defend a claim based upon the policy upon the ground that 
the insured came to his death by suicide while sane or intentional, or that the in- 
sured came to his death by public execution under the law or while a fleeing felon, 
or while engaged in some felonious act, but, when the incontestability clause is in- 
cluded in the contract of insurance, as in this case, the.insurer thereby voluntarily 
estops itself from setting up as a defense such facts or conditions as are not re- 
served to its benefit by such incontestability clause. Clause 7 of the policy consti- 
tutes no ground of defense here because the plea in terms shows that the insured 
did not come to his death by resisting the law or legal authorities, but he came 
to his death by submitting to the execution of the law. 


In the case of Supreme Lodge, Knights of Pythias v. Overton, 103 Ala. 196, 
82 So. 443, 444, 16 A. L. R. 649, the Supreme Court of Alabama said: 


“The contract sued on in this case and in the two cases cited above were not on 
their faces void. No one of them on its face was against public policy or good 
morals, but perfectly valid and binding as any other contract of insurance. The 
attempted defense in each case was to show that the death or cause of death was 
not within the contract of insurance. This may be true, but the trouble with the 
defense is that the defendant for a consideration had agreed in advance not to con- 
test its liability on any ground other than those specified in the contract, none of 
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which were attempted to be set up. The court will not now hear the-insurer at- 
tempt to set up defenses and contest payment on grounds which it has, for a con- 
sideration and which induced the contract, agreed not to so defend or contest. 

“The decision is not that suicide while sane or intentional, or death by public 
execution or while a fleeing felon, is not a defense to an action on an insurance 
policy; but the decision is that by a valid contract the insurer has estopped himself 
from setting up these as well as any other defenses except those mentioned in the 
contract. The court will not presume that such defenses exist, and the party has 
estopped himself from alleging or proving it.” 

To the same effect is the opinion in the case of United Order G. C. v. Overton, 
203 Ala. 335, 83 So. 59, 13 A. L. R. 672, and in Stean v. Occidental Life Insurance 
Co., 24 N. M. 346, 171 P. 786. See, also, Ex parte Weil, 201 Ala. 409, 78 So. 528; 
Weeks v. N. Y. Life Ins. Co., 128 S. C. 223, 122 S. E. 586, 35 A. L. R. 1482; San- 
del v. Philadelphia L. Ins. Co., 128 S. C. 239, 122 S. E. 591; American N. Ins. Co. 
vy. Coates, 112 Tex. 267, 246 S. W. 356; Murphy v. Metropolitan L. Ins. Co., 28 Ga. 
App. 71, 110 S. E. 311; Fields v. Metropolitan L. Ins. Co., 147 Tenn. 464, 249 S. W. 
798, 36 A. L. R. 1250; Groover v. Simmons, 152 Ga. 423, 110 S. E. 179; Sun L, Ins. 
Co. v. Taylor, 108 Ky. 408, 56 S. W. 668, 94 Am. St. Rep. 383; Collins v. Metro- 
politan L. Ins. Co., 232 Ill. 37, 83 N. E. 542, 14 L. R. A. (N. S.) 356, 122 Am. St. 
Rep. 54, 13 Ann. Cas. 129; Supreme Lodge, K. P. v. Overton, 203 Ala. 196, 82 So. 
443, ** i 649; Metropolitan Life Ins. Co. v. Peeler, 71 Okl. 238, 176 P. 939, 
6A. L. R. 441. 

The writ of certiorari should be quashed, and it is so ordered. 

Davis, C. J., and Whitfield, Ellis, and Terrell, JJ., concur. 

Brown, J., not participating because of illness. 


GRAY v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 23218. 
Court of Appeals of Georgia, Division No. 1. Nov. 27, 1933. 
171 Southeastern Reporter 835. 
1. INSURANCE. 


Beneficiary held bound by life policy provision limiting insurer’s liability for 
death of insured within two years to return of premiums paid, if insured had been 
treated for serious disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2} INSURANCE. 

In suit on life policy, evidence that insured was treated for glandular tuber- 
culosis authorized djrected verdict for premiums paid under policy limiting in- 
strer’s liability to return of premiums, if insured had been freated for “serious 
disease”; there being no evidence that glandular tuberculosis was not “serious dis- 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
Syllabus by the Court. 


1. A provision in an insurance policy that, “within two years from date of issu- 
ance of this policy, the liability of the company under same shall be limited, under 
the following conditions, to the return of the premium paid thereon: (1) If the in- 
sured before it date has been rejected for insurance by this or any other company, 
order or association, or has been attended by a physician for any serious disease or 
complaint; or has had before its date any pulmonary disease or chronic bronchitis, 
or cancer, or disease of the heart, liver or kidneys, * * *” held valid and binding 
on the beneficiary of insured. 

2. The court did not err in directing a verdict for the plaintiff for the amount 
of the premiums paid on the policy. . 

Error from Superior Court Whitfield County; C. C. Pittman, Judge. 

Suit by Mattie Gray against the Life & Casualty Insurance Company of Ten- 
nessee. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Mattie Gray brought an action against the Life & Casualty Insurance Company, 
hereinafter called the company, upon a policy of insurance issued by it on the life 
of Irene Gray, a minor twelve years old. This policy was issued on July 27, 1931, 
and death occurred October 7, 1931. The policy provided as follows: “Limitations 
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of Actions—Within two years from the date of issuance of this policy the liability 
of the company under the same shall be limited, under the following conditions, to 
the return of the premiums paid thereon: (1) If the insured before its date has 
been rejerted for insurance by this or any other company, order or association, or 
has been attended by a physician for any serious disease or complaint; or has had 
before its date any pulmonary disease or chronic bronchitis, or cancer, or disease 
of the heart, liver or kidneys. * * *” Also: “Payment of premiums—This policy 
shall not take effect prior to the date of the same, nor unless the first premium 
shall have been paid in cash, and the contract delivered and accepted during the 
lifetime and sound health of the insured, and if. the insured is not in sound health 
at the time of the delivery of the policy it shall be void whether the condition of 
bad health had its origin prior or subsequent to the application for this policy, or 
was not known to the insured.” The company pleaded that under the foregoing 
provisions of the policy it was liable only for the return of the premiums paid 
thereon, for the reason that, prior to the issuance of the policy, the insured had 
been treated by a physician for glandular tuberculosis or tubercular adenitis, com- 
monly called scrofula, which was a serious disease within the meaning of the clause 
above quoted. On the trial of the case, the judge, at the conclusion of the evi- 
dence, directed a verdict in favor of the plaintiff for the amount of the premiums 
paid on the policy. The plaintiff excepted. 

Mitchell & Mitchell, of Dalton, for plaintiff in error. 

Wright & Covington, of Rome, for defendant in error. 

Guerry, Judge. 


[1] 1. The plaintiff in error contends that the provision in the policy termed 
“Limitations of actions,” that the beneficiary's right to recover is limited to the 
premiums paid if death shall occur within two years from the issuance of the 
policy, provided the insured has been treated before the issuance of the policy by 
a physician for a serious disease, 1s void; that this provision, not having a time 
limit therein, is contrary to public policy, and cannot be enforced. There is cited 
in support of this contention the opinion in Metropolitan Life Insurance Co. v. 
Walters, 215 Ky. 379, 285 S. W. 252, 60 A. L. R. 194, which says: “A condition 
avoiding a life insurance policy if at any time insured had been attended by a 
physician for a serious disease or complaint is unreasonable, and therefore invalid. 
There is, however, quite a distinction between avoiding a policy and limiting the 
liability thereon. Especially is this true when the evidence discloses that the dis- 
ease for which the insured had heen treated was the same disease which caused 
the death of the insured within less than three months after the issuance of the 
policy, and where it is also shown that insured was under treatment by a physician 
from April to October within two years prior to the issuance of the policy. In the 
present policy the liability thereon is limited to a return of the premiums in the 
event the insured dies within two years from the date of its issuance and had be- 
fore the issuance of the policy been treated by a physician for a serious disease or 
complaint. In Champion v. Life & Casualty Ins. Co. (Ala. App.) 141 So. 363, 365, 
the court, in holding a provision similar to the one here attacked valid, said: “The 
limitation of the company’s liability set out in the above pleas is the proper subject 
of contract between the parties. In the absence of fraud or misrepresentation on 
the part of company or its authorized agents, this part of the policy contract is as 
binding on the insured as is any other. Placed in the contract for the benefit 
of the insurer, it was none the less binding on the insured.” See, also, the case of 
Reinhardt v. Life Insurance Co., 201 N. C. 785, 161 S. E. 528. 

The limitation of insurance clause in this case provides how much will be due 
and payable under the circumstances named therein, and a reliance by the defend- 
ant thereon is not a contest of the validity of the policy, but is an insistence upon 
the enforcement of the policy according to its terms. Parties to an insurance con- 
tract have the right to insert therein a lawful stipulation limiting the amount of 
insurance to be payable under certain circumstances named therein. We are of the 
opinion that the provision of the policy here attacked is valid, and that the plaintiff 
is bound thereby. There is, therefore, no merit in this ground of the motion for 
new trial. 

[2] 2. It is insisted that the evidence is in conflict as to whether the insured 
had been treated for a serious disease and it was error for the court to direct a 
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verdict. We agree that generally questions of this character are questions to be 
determined by the jury under instructions from the court, but in the case at bar 
there was no evidence before the jury upon which they could find that the disease 
that the insured was treated for was not a serious disease. The testimony of all 
the physicians was to the effect that glandular tuberculosis was a serious disease, 
and that, while she (the insured) was sick only six or eight weeks during her last 
illness, it was very improbable that she could have advanced to her then state, un- 
less she had been suffering with the disease some time prior to her death. The 
fact that she was treated for this disease prior to the issuance of the policy was 
nowhere disputed by the evidence of the plaintiff, but in fact was admitted. It was 
also undisputed that the insured died on October 7, 1931, less than three months 
from the date of the policy, from the effects of the disease of glandular tubercu- 
losis. The doctor who treated the insured before the issuance of the policy testi- 
fed that the insured responded to treatment, but that the last time he saw her 
“She had not recovered.” We think, therefore, that, in view of the fact death oc- 
curred within less than two years after issuance of the policy, under the condition 


contained therein of limited liability, viz., to the return of the premiums paid, the 
court did not err in directing the verdict. 
Judgment affirmed. 


Broyles, C. J., and MacIntyre, J., concur. 


KELLEY v. CAROLINA LIFE INS. CO. No. 23344. 
Court of Appeals of Georgia, Division No. 2. Dec. 1, 1933. 
171 Southeastern Reporter 847. 
5. INSURANCE. 


- Insurance agent cannot bind principal by waiver of policy terms after for- 
eiture. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 
6. INSURANCE. 

Forfeiture of policy for default in premium payments is waived by insurer’s 
unconditional acceptance of defaulted payment. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 
7. INSURANCE. 


Whether industrial life insurer ratified agent’s collection of premium on for- 
feited policy, waiving forfeiture, by retaining premium collected, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Jenkins, P. J., dissenting. 

Error from Superior Couft, Chatham County; A. J. MacDonald, Judge. 

Suit by Georgia Kelley against the Carolina Life Insurance Company. To re- 
view a judgment of nonsuit, plaintiff brings error. 

Reversed. Mee 

John J. Hennessy and Fred A. Tuten, both of Savannah, for plaintiff in error. 

Shelby Myrick, of Savannah, for defendant in error. 

pa Syllabus Opinion by the Court. 

Sutton, Judge. 

{1] 1. An unauthorized act or transaction by an agent in excess of his author- 
ity becomes binding and obligatory upon his principal if the latter, with knowledge 
of the facts, receives and retains the benefit thereof, since such acceptance of the 
benefit amounts to an implied ratification of such act, whether the principal in- 
tends thereby to ratify it or not. American Exch. Nat. Bank v. Georgia Const. & 


Inv. Co., 87 Ga. 657, 13 S. E. 505; Hughes v. Neal Loan & Banking Co., 97 Ga. 
383, 23 S. E. 823. 


[2] 2. There is a legal presumption, in the absence of proof to the contrary, 
that an agent has performed his duty and paid over and accounted to his principal 
for moneys collected by him in his capacity as agent, and the burden is on the prin- 
cipal to show the contrary. 2 C. J. § 656. 

[3, 4] 3. While ratification of an unauthorized act of an agent is not to be pre- 
sumed, the acts of a principal are to be liberally construed in favor of an adoption 
of the acts of the agent, and when the unauthorized act of the agent is done in 
the execution of power conferred, but in excess or misuse thereof, a presumption 
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of ratification readily arises from slight acts of confirmation, or from mere si- 
lence or acquiescence, or where the principal receives and holds the fruits of the 
agent’s act. 2 C. J. §§ 657, 658. 

[5, 6] 4. While an insurance agent is without authority to bind his principal by 
any waiver of the terms of the policy after a forfeiture has already taken place 
(Finleyson Bros v. Liverpool, etc., Ins. Co., 16 Ga. App. 53, 84 S. E. 311; Volun- 
teer State Life Ins. Co. v. McGinnis, 29 Ga. App. 370, 374, 115 S. E. 287), yet a 
forfeiture of the policy for nonpayment of a premium when due is waived by an 
unconditional acceptance of payment of the premium by the principal after such 
default. Georgia Masonic Mut. Life Ins. Co. v. Gibson, 52 Ga. 640; German, etc., 
Life Ass’n v. Farley, 102 Ga. 720 (3), 29 S. E. 615; Neal v. Gray, 124 Ga. 510, 52 
S.. BE: 622; 32 C. J. $8: G25, ‘628. 

[7] 5. Applying the foregoing principles, the court erred in nonsuiting the plain- 
tiff. This was a suit on a policy of industrial life insurance. Plaintiff’s evidence 
showed that she was seven weeks behind with premiums on the policy of insur- 
ance, which was on the life of her granddaughter; that the policy provided that 
there was allowed a grace of four weeks in the payment of such weekly premium, 
during which time the policy would remain in full force and effect; that the policy 
provided that no agent could waive any forfeiture of the contract of insurance, 
and that if the weekly premiums became more than four weeks in arrears the pol- 
icy would lapse and an agent had no authority to accept the premiums and re- 
instate the policy; that the plaintiff was the beneficiary under the policy and also 
had been paying the premiums thereon; that about 9:30 o’clock on the morning of 
April 25, 1932, the regular agent of the defendant, who had the debit, which in- 
cluded the policy of insurance in this case, called on the plaintiff and collected from 
her four weekly premiums, giving her credit therefor on the premium receipt-book, 
which paid the policy of insurance up to April 4, 1932; that on the same day, but 
after the plaintiff had paid such premiums to the agent, at about 1:30 p. m., the 
insured died, being at the time in a distant city; that the plaintiff furnished proof 
of death; and that the company refused to pay the loss, on the ground that the - 
policy had lapsed and that the agent had no authority to accept such premiums and 
reinstate the policy. The documentary evidence showed that at one time prior to 
April 25, 1932, plaintiff had been more than four weeks behind with the payment 
of the weekly premiums and collection thereof had been made, and accepted by the 
company without lapsing the insurance contract. The policy sued on was entered 
on the lapse register of the defendant as lapsed on May 2, 1932. There is no evi- 
dence that the defendant insurance company returned, or offered to return, the pre- 
miums collected by its regular collecting agent from the plaintiff on April 25, 1932; 
and suit was not brought until July 22, 1932. Under the evidence, we are of the 
opinion that plaintiff made a prima facie case which should have been submitted 
to the jury on the issue as to whether or not the defendant had ratified the act of 
its agent in collecting the premiums on April 25, 1932, by retaining the premiums 
so collected. 

Judgment reversed. 

Stephens, J., concurs. 

Jenkins, Presiding Justice dissents. 


MOSS v. SPOT CASH INS. CO. No. 31318. 
Supreme Court of Kansas. Dec. 9, 1933. 
27 Pacific Reporter (2d) 204. 

1. INSURANCE. 

Evidence sustained special finding that insured was in good health when pay- 
ment was made to reinstate life policy. 

(For other cases, see Insurance, Dec. Dig. § 370.) 
2. INSURANCE. 

Evidence sustained special finding that insurer. waived provisions of life policy 
relating to reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Syllabus by the Court. 

The proceedings considered, in an action to recover on an insurance policy, in 

which good health of the insured when payment was made to reinstate the policy 
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after lapse and waiver by the insurer of a policy provision relating to reinstate- 
ment were the principal issues, and held, special findings of fact determinative of 
the issues were returned under proper instructions, and were sustained by, the evi- 
dence; and a motion for new trial to permit introduction of cumulative impeach- 
ing testimony, which might with diligence have been discovered before trial, was 
properly denied. ce = 

Appeal from District Court, Shawnee County, Division No. 2; George H. 
Whitcomb, Judge. 

Action by Albert Moss against the Spot Cash Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Cc. A. Leinbach, of Onaga, and William Bradshaw, of Topeka, for appellant. 

Lester M. Goodell, Randal C. Harvey, and Paul L. Harvey, all of Topeka, for 
appellee. 


BUSSEY et al. v. PRAETORIANS LIFE INS. CO. et al. No. 31321. 
Supreme Court of Kansas. Dec. 9, 1933. 
27 Pacific Reporter (2d) 275. 
1. INSURANCE. 
Acceptance by fraternal benefit society of dues paid by insured’s beneficiary 
after divorce held not waiver of provision of society’s constitution canceling inter- 
est of beneficiary in event of divorce. 
(For other cases, see Insurance, Dec. Dig. § 793.) 
2. INTERPLEADER. ss 
Answer of fraternal benefit society setting up its contract, in action on certif- 
icate, setting out contentions of rival claimants and seeking court’s deter- 
mination thereof held sufficient to enable court to determine rights of insured’s 
divorced former wife as beneficiary. 
(For other cases, see Interpleader, Dec. Dig. § 24.) 
Syllabus by the Court. 


1. In an action on a benefit certificate between rival claimants of the proceeds, 
the pleadings are examined and it is held the society did not waive the provisions 
of its constitution by the facts pleaded in the answer. 

2. Brothers and sisters of the insured sued to recover on a benefit certificate. 
The society answered, admitting its liability on the certificate, and offered to pay 
into court, but alleged that the former wife of the insured, who had obtained a 
divorce from him, claimed the proceeds. It set up its contract, set out the conten- 
tions of the rival claimants, alleged it was not in collusion with either of them, 
asked that the former wife be made a defendant, and that the court determine who 
was entitled to the fund. Held, this was a sufficient questioning by the society of 
the rights both of the plaintiffs and of the divorced former wife, to the fund. The 
court had authority to determine to whom the fund should be paid. 

Appeal from District Court, Crawford County, Division No. 2; Jo E. Gaits- 
kill, Judge. 

Action by John §S. Bussey and others against the Praetorians Life Insurance 


Company and Ruby Lindsley, formerly Ruby Bussey. From an adverse judgment, 
defendant last-named appeals. 
Affirmed. 


E. V. Bruce and C. S. Denison, both of Pittsburg, for appellant. 
A. H. Carl, of Pittsburg, for appellees. 


HULBERT v. NATIONAL LIFE & ACCIDENT INS. CO., Ine. No. 14558. 
Court of Appeal of Louisiana. Orleans. Nov. 27, 1933. 


151 Southern Reporter 87. 
1. INSURANCE. 

If insurer had knowledge of insured’s unsound health, or by exercise of rea- 
sonable diligence could have discovered his true condition, issuance of life policy 
without medical examination waived provision regarding insured’s health (Act No. 
97 of 1908). 


(For other cases, see Insurance, Dec. Dig. § 389[9].) 








820 The Insurance Law Journal, Vol. 82 [Apr., 1934 


2. INSURANCE. 

Insurer could not resist payment on life policy because insured misrepresented 
condition of his health, where soliciting agent and superintendent both knew in- 
sured had been treated at a hospital but failed to examine its records, which would 
have disclosed insured’s ailments (Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by Mrs. Kate Hulbert against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Porteous, Johnson & Humphrey, of New Orleans, for appellant. 

Richard A.. Dowling, of New Orleans, for appellee. 

Janvier, Judge. 

This is a suit on a life insurance policy. The issuance of the policy, payment 
of premiums, and the death of the insured are admitted, but defendant refuses to 
make payment, and bases its refusal on the contention that, at the time the policy 
was applied for and at the time it was issued, the insured was afflicted with heart 
disease, and that, although he knew his condition, he did not divulge it to any repre- 
sentative of defendant company, that his condition was not apparent and could not 
have been discovered by a visual examination, and that therefore the agent who 
received the application and who saw the insured could not ascertain, even with 
reasonable diligence, the true physical condition of the insured. 

We do not find the policy in evidence. It is conceded that it contained a stip- 
ulation reading as follows: “If the insured is not alive or is not in sound health on 
the date hereof; or if before the date hereof, the insured has been rejected for 
insurance by this or by any other Company, order or association, or, before said 
date, has had any pulmonary disease, or chronic bronchitis or cancer, or disease of 
the heart, liver or kidneys, unless such rejection or previous disease is specifically 
recited in the ‘Space for Endorsements’ in a waiver signed by the Secretary, then, 
in any such case, the Company may, within the contestable period, declare this 
Policy void and the Liability of the Company shall be limited to the return of pre- 
miums paid on the Policy.” 

There is no doubt whatever that at the time the policy was applied for and at 
the time it was issued the insured was not in sound health and was, in fact, afflicted 
with one, at least of the diseases mentioned in the above-quoted stipulation, because 
the evidence shows that on three occasions prior to the issuance of the policy he 
had, for an extended period on each occasion, been a patient in a local hospital 
and had been treated for “syphilis, tertiary general anl valvular heart disease, 
aorta insufficiency,” and that the death, which occurred less than two months af- 
ter the policy was issued, was caused by the same combination or complication of 
diseases. 

[1] Since the death resulted primarily from one of the diseases mentioned in 
the policy stipulation set forth, and since the insured was afflicted with the dis- 
eases, and therefore was not in sound health at the time the policy was issued, 
there can be no recovery under the policy, unless it can be said that defendant com- 
pany can be charged with knowledge of the true condition of the insured, either 
because it had actual knowledge of that condition or because it might, by the ex- 
ercise of reasonable diligence by one of its employees, have obtained such knowl- 
edge. 

If it had such knowledge, or should have had it, and nevertheless issued the 
policy, then it cannot now be heard to resist payment on the ground that the in- 
sured was at that time suffering from one of the diseases set forth. 

In Cherry v. Metropolitan Life Ins. Co., 143 So. 121, 122, we found before us 
facts remarkably similar to those now under consideration. 

There the insured died of a disease with which he had been suffering at the 
time of the issuance of the policy. 

To the suit by the claimant for the proceeds of the policy the insurer inter- 
posed the defense that the insured was not in sound health when the policy was 
issued, and that the particular disease from which he was suffering was one of 
those enumerated in a policy stipulation very similar to that which we have quoted 
above. 


It was contended that the insurer could not be heard to complain that the 
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insured, at the time of the issuance of the policy, was afflicted with one of the 
enumerated diseases because there had been no medical examination and because 
the application for insurance had not been attached to the policy; the contention 
being that, under Act No. 97 of 1908, where there has been no medical examin- 
ation and where the application has not been attached to the policy, the insurer 
will be presumed to have waived the policy stipulation referred to. 

We held in the Cherry Case that a defending insurer in such situation is pre- 
vented by the said statute from making the defense now presented only “where the 
two conditions precedent, as set forth in the act, have been proven, to wit: 

“First. That the policy must have been issued without a medical examination 
of the assured by a physician; and, 

“Second. That it must appear that the agent of the company knew, or might 
have ascertained with reasonable diligence, the true condition of the applicant’s 
health, or the real facts as to his habits or occupation.” 

We adhere to the views expressed in that case, and we therefore conclude 
that the defense that at the time the policy was issued the insured was not in 
sound health and was suffering from one of the enumerated diseases should pre- 
vail, unless it be shown, not only that there was no medical examination, but also 
that the soliciting agent of the company had an opportunity, by the exercise of 
reasonable diligence, to discover the true condition of the applicant. 

(2] It is true that the evidence shows that there was nothing in the external 
appeararce of the insured to put the agent on guard, or to cause him to suspect a 
latent ailment. Dr. Faget testified: “I don’t believe from casual observation any 
laymaa could give a diagnosis of heart disease or syphilis.” 

It ‘s also true that the evidence preponderates to the effect that the insured 
told the agent that he was not suffering from any of the diseases set forth, but it 
is equally true that the said soliciting agent of the company and the superintendent 
both knew that the insured had been treated at the United States Marine Hospital 
in this city. The soliciting agent, Mr. Haydel, said: “I always ask the parties, to 
get the information as quick as possible, when a man says he has been sick before, 
and they told me he had been in the Marine Hospital in 1931.” 

Mr. Brehm, the superintendent, gave the following testimony: 

“Q. * * * When you got the application you said you read it carefully and no- 
ted the fellow had been in the Marine Hospital? A. Yes, sir. 

“Q. Well, did you go to the Marine Hospital to find out why he had been there 
before you accepted this application? A. No, sir. 

“Q. You didn’t check that at all? A. No, sir. 

“Q. You know where the Marine Hospital is? A. Yes, sir.” 


It is not denied that, had the records of the Marine Hospital been inspected, 
they would have shown the true condition of the insured and would have disclosed 
his various visits and his many ailments, and we therefore cannot be persuaded 
that it would be correct to say that the agent and the other employees did not 
have an opportunity to ascertain the true condition of the insured’s health. 


Nor does it appear to us that fraud can be charged to the insured. It is said 
that, although he did disclose the fact that he had been treated at the hospital, he 
fraudulently stated that while there he had been treated only for pneumonia. Since 
he told the agent the name of the hospital and the approximate time of his visits 
there, the agent should have examined the hospital records and made certain for 
himself that the insured was an acceptable risk. Under such circumstances, an 
agent who fails to obtain information which could have been so easily derived can- 
not be said to have used the reasonable diligence which, under the statute, must be 
used if an insurer is to escape the penalty :mposed by the said act. 


The judge, a quo, was familiar with our ruling in the Cherry Case. He fol- 
lowed it carefully in passing upon the admissibility of evidence, and, when the 
record was complete, apparently found that the agent should have known the true 
condition of the insured. He therefore undoubtedly felt that the insurer, in ac- 
cordance with the act of 1908, should be held to have waived the policy stipulation 
relied upon. He therefore rendered judgment for plaintiff. Since we feel that he 
was correct, it is ordered, adjudged, and decreed that the judgment appealed from 
be, and it is, affirmed, at the cost of appellant. 

Affirmed. 
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CREASE v. LIBERTY INDUSTRIAL LIFE INS. CO. No. 4580. 
Court of Appeals of Louisiana. Second Circuit. Dec. 1, 1933. 
151 Southern Reporter 89, 
1. INSURANCE. 


Insurer’s course of conduct, leading insured to believe forfeiture of life policy 
would not be incurred to estop insurer from enforcing forfeiture, must depend, 
not on solitary instance, but on series of instances amounting to custom. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

2. INSURANCE. 

Rule that insurer’s custom of accepting overdue premiums constitutes waiver 
of forfeiture provisions is not applicable, where insurer after accepting overdue 
premiums requires policy to be surrendered for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

3. INSURANCE. 

Insurer accepting premiums overdue for more than grace period did not 
waive forfeiture of life policy, where it accepted only one overdue premium 
subsequent to reinstatement of policy lapsed for previous overdue premiums, and 
payment was accepted conditioned on sound health of insured, who at such time 
was in dying condition. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

4. INSURANCE. 

To justify court in declaring forfeiture of life policy waived by insurer, it 
should reasonably appear that such was insurer’s intention expressed or implied. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; J. F. 
McInnis, Special Judge. 

Action by Daisy Crease against the Liberty Industrial Life Insurance Com- 
pany. From a judgment rejecting her demand, plaintiff appeals. 

Affirmed. 

Fink & Fink, of Monroe, for appellant. 

Theus, Grisham, Davis & Leigh, of Monroe, for appellee. 

TALIAFERRO, Judge. 

Defendant issued a policy of life insurance to Mariah Luther on November 
10, 1930, wherein plaintiff, her daughter, was designated beneficiary. The insured 
died of cancer on August 16, 1932, after an illness of from six to eight months. 
Defendant declined to pay the amount of the policy to the beneficiary because, as 
it alleges, for nonpayment of weekly premiums or dues of 25 cents, for more 
than four weeks immediately prior to the insured’s death, the policy lapsed, and 
ceased to be in effect. 

The case was tried on this issue in the lower court. Plaintiff’s demand was 
rejected, and she appealed. 

The policy sued on contains the following pertinent provisions: 

“All premiums are payable at the Home Office of the Company, but may be 
paid to an authorized representative of the Company; such payments to be recog- 
nized by the Company must be entered at the time of payment in the premium 
receipt book pertaining to this policy. If for any reason the premium be not 
called for when due it shall be the duty of the policy holder before said premium 
shall be in arrears four weeks, to bring or send said premium to the Home Office 
of the Company. Should the Insured die while the premium on this policy is in 
arrears for a period not exceeding four weeks, the Company will pay the amount 
of insurance provided herein, subject to the conditions of the policy; but after the 
expiration of such period of grace the Company’s liability shall cease, except as 
herein provided.” 

This limitation on the defendant’s nonliability under the policy, after premiums 
have not been paid for a period of more than four weeks, is disclosed from the 
following stipulation therein: 

“Tf this policy lapse for non-payment of premium, it will be reinstated within 
one year from the date to which premiums have been duly paid, upon payment of 
all arrears, provided evidence of the insurability of the Insured satisfactory to the 
Company be furnished; but such reinstatement shall not take effect unless at the 
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date thereof the Insured is living and in sound health. Provided, that the consent 
of the Company to such revival must appear by the endorsement upon the face of 
the policy by the President of the Company. And that there shall be no liability 
whatever under this contract for any disability or death resulting from accident 
occurring or any illness contracted prior to the date of the endorsement on the 
face of this policy.” 

It appears that on August 15, 1933, when the insured was in a dying condi- 
tion, and when the premiums on the policy were six weeks in arrears, plaintiff's 
husband appeared at defendant’s office in the city of Monroe, La., and insisted 
upon the clerk therein accepting from him a tender of $1.25 to be applied on these 
past-due premiums, and entering same in the premium receipt book of insured. 
She accepted the money and issued a conditional receipt to the insured. It contains 
this statement: “The same (referring to the payment) shall be credited on the 
premium book fifteen days after date should the member be in sound health; 
otherwise the amount shall be returned to said member.” She declined to enter 
this payment in the premium receipt book, as was the custom when premiums were 
regularly and timely made. About mid-evening of that day plaintiff’s husband, 
after considerable effort to locate him, got in touch with defendant’s local collect- 
ing agent at his home, and he insisted upon the receipt book being noted to show 
said payments. This was done by the agent, with full knowledge of the issuance 
of said conditional receipt; but he informed plaintiff’s husband that there was yet 
one premium in arrears, and that the policy would have to be surrendered to him 
to be sent in to the company to be considered for reinstatement. This agent was 
not then aware of the insured’s physical condition, he says, but was advised by 
this man, acting for her, that the health of the insured was good. The policy 
was sent to the home office for reinstatement, as therein provided, but reinstate- 
ment refused. 

Plaintiff’s position is that the payments on premium account made by her 
husband for the insured the day before she died, in view of the course of conduct 
of defendant with respect to accepting tender of premiums in arrears, was effective, 
served the purposes desired, and that defendant has waived its right to invoke 
the literal provisions of the policy to defeat plaintiff's claim for the amount 
thereof. The premium payment record shows that a majority of the premiums 
when paid were past due from one to twenty-three days. The premiums due on 
January 25, 1932, and on February 1 and 8, 1932, were paid on March 9th, some 
six weeks after the January 25th premium was due; and the premiums due 
February 15, 22, and 29, 1932, were paid on March 23, 1932. Shortly after these 
last three premiums were paid, the policy was sent in to the home office for rein- 
statement, and was reinstated and returned to the insured. Plaintiff knew this had 
been done, and why it had been done. Premiums thereafter were paid within the 
grace period until June 20th. The next premium fell due June 27th. It was not 
paid until July 27th, thirty days after falling due. No other payments were made 
or tendered until August 15th. 


[1-3] It is true that there is a well-established rule that: “Any agreement, 
declaration, or course of action, on insurer’s part, leading insured honestly to 
believe that by conforming thereto forfeiture of policy would not be incurred, 
followed by due conformity, estops insurer from insisting upon forfeiture.” But 
before estoppel will be enforced against the insurer it must certainly appear that 
the “course of conduct” depends not on a solitary instance of its apparently passive 
purpose to, waive the terms of the contract relative to forfeiture thereof, but upon 
several, a series, of such instances, amounting to a custom; and the rule finds no 
application where the insurer, within a few days after accepting premiums which 
were more than the grace period overdue, requires that the policy be surrendered to 
its home office for its affirmative action. Such action of the insurer negatives the 
inference which could otherwise be drawn from the acceptance of premiums 
long overdue. It brings home to the insured, and the beneficiary with knowledge, 
that in the future the terms of the policy requiring premium payments within four 
weeks, if forfeiture thereof is to be avoided, will be enforced;.and where it 
appears, as in this case, that thereafter the payment of one premium was accepted 
after it was due for more than four weeks, this isolated instance of the disregard 
of the forfeiture provisions of the policy by the insurer does not establish a 





824 The Insurance Law Journal, Vol. 82 [Apr., 1934 


custom, or course of conduct, which should have induced insured to honestly believe 
that her rights would be preserved to her regardless of the time she paid her 
premiums. And the insurer’s purpose not to disregard or waive the forfeiture 
provisions, now discussed, was accentuated when its clerk who accepted belated 
payment of premiums issued a conditional receipt, as appears herein, expressly 
stating that the amount paid would be credited only in case the insured was 
found to be in sound health. Of course, this could not be done as she was then 
dying. For nonpayment of premiums timely, the policy forfeited. 

There are many cases reported wherein the rule we have quoted above was 
discussed and applied, or rejected. We do not think the present case falls within 
the line wherein the rule was found to be applicable, but that it falls within the 
rule announced and enforced in the cases we shall now discuss: 

In Embert v. Sovereign Camp, W. O. W., 2 La. App. 140, the insured was in 
arrears three months when payment was made. The policy contained provisions 
very much like those in the policy in the present case with respect to reinstatement 
after having lapsed for nonpayment of premiums timely. The payment was 
accepted by defendant conditionally, as in the case at bar, and the conditions were 
not met. It was argued in that case that acceptance of the three months’ arrears 
constituted a waiver of the forfeiture clause, but the court was not impressed with 
this contention, saying: “If the acceptance had been unconditional, these authorities 
would have been opposite, but it was conditioned upon satisfactory evidence of 
insurability being furnished the Sovereign Commander and conditioned further 
that at the date of revival the member is in good health.” 

The payment of the arrears in that case, as in the present, was only one of the 
essential conditions precedent to the policy’s revival. The condition of insured’s 
health was of primary importance to the insurer, and evidence that it was sound 
was the other essential. 

In Brown v. Peoples Industrial Life Ins. Co., 16 La. App. 10, 132 So. 241, a 
case very similar to the present one was considered by the Orleans Court of 
Appeal. The syllabus, reflecting the facts and the court’s holding, reads: “Insurer's 
conditional acceptance of overdue premiums on lapsed industrial life policy held 
not waiver of right to effect reinstatement by affirmative action only.” 


We quote the following part of the opinion pertinent to the position we have 
taken in this case: “The law with reference to waiver by an insurance company of 
its right to insist that reinstatement shall not be effected, except by affirmative 
action. on its part, has been discussed by us on severai occasions, notably in Bush 
v. Liberty Industrial Life Ins. Co. [15 La. App. 269], 130 So. 839, in which case 
we held that a company of this kind may establish a custom which will lead an 
insured or a beneficiary to believe that the strict requirements of the policy will 
not be insisted upon. We believe, however, that the principle announced in the 
Bush Case is not applicable to the situation which confronts us here because the 
evidence shows that in the instant case no custom such as is contended for by 
plaintiff was established.” 

In Bush v. Liberty Industrial Ins. Co., 15 La. App. 269, 130 So. 839, 840, the 
court held that acceptance of premiums on morning of day insured died, which 
had been in arrears for approximately sixteen weeks, whereas only four weeks’ 
grace was allowed in the policy, without requiring that other provisions of the 
policy be complied with, operated a reinstatement of the policy and a waiver by 
the insurer of the forfeiture clause therein. But in that case the facts found by 
the court may easily be differentiated from those we are dealing with. This 
appears from the following excerpt from the opinion: 


“Plaintiff’s counsel concedes that the legal contention can be decided in favor 
of his client only by our holding that the actions of the company on this and prior 
occasions, in accepting, without formal acknowledgment and without formal 
reinstatement of the policy, premiums more than four weeks in arrears, had 
established a custom under which plaintiff was justified in believing that, in case of 
delinquency existing four or more weeks, the formal requirement that the payment 
of the overdue premiums must be made directly to and accepted by the company, 
and that a reinstatement stamp must be placed on the policy itself, had been and 
would be waived. 

“The evidence leaves no room for doubt that on four prior occasions the pre- 
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miums had not been paid over periods of at least four consecutive weeks, and 
that in each such case, when the overdue payments were finally made, they were 
accepted and entered on the books of the company without any suggestion that 
the policy must be brought in for formal reinstatement.” 

In that case the policy was never requested or surrendered for reinstatement. 
The premiums were accepted regularly without question, even when due for more 
than four weeks. 

[4] We are not unmindful that forfeitures are not favored in the law, and, 
as stated in New York Life Insurance Co. v. Eggleston, 96 U. S. 572, 577, 24 L. 
Ed. 841, “Courts are always prompt to seize hold of any circumstances that indicate 
an election to waive a forfeiture,” but to justify a court in declaring a forfeiture 
waived by the insurer, it should reasonably appear that such was the intention of 
the insurer, expressed or implied. But, as in this case, where it is undisputed that 
the policy was once reinstated after overdue premiums were paid, and that the last 
premiums were only accepted conditionally, their effect being dependent upon the 
the insured’s physical condition being sound, certainly disproves any suggestion or 
inference that there was any intention on part of insurer to waive the benefits 
accruing to it under the forfeiture clause. 

Judgment affirmed. 

LEWIS v. YOUNG FRIENDS OF HOPE BENEV. ASS’N. No. 14502. 

Court of Appeal of Louisiana. Orleans. Nov. 27, 1933. 
151 Southern Reporter 109. 
1. INSURANCE. 


One not related to or dependent on deceased member of benevolent association 
cannot be named as his beneficiary (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

Appeal from City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Angelina Lewis against the Young Friends of Hope Benevolent Asso- 
ciation. From a judgment of nonsuit, plaintiff appeals. 

Reversed and rendered. 

J. A. Woodville, of New Orleans, for appellant. 

Rene C. Metoyer and Jos. A. Thornton, both of New Orleans, for appellee. 


FIGGINS v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 14540. 
Court of Appeal of Louisiana. Orleans. Nov. 27, 1933. 
151 Southern Reporter 129. 
1. INSURANCE. 


Eviderice, in suit for return of life insurance premiums paid, held to show that 
parties’ minds did not meet on amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

3. INSURANCE. 

Life, accident, and health insurance contract is indivisible, so as not to limit 
recovery of premiums paid to portion covering life insurance, where parties’ minds 
failed to meet on amount of such insurance. 

(For other cases, see Insurance, Dec. Dig. § 179.) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Baptiste Figgins against the Life & Casualty Insurance Company of 
Tennessee. From a judgment of dismissal, plaintiff appeals. 

Reversed and rendered. 

Gasper R. Bossetta, of New Orleans, for appellant. 

Harry R. Cabral, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit by a policy holder against an industrial life insurance company 
for the return of premiums amounting to $182.42 paid under a policy of life insur- 
ance and sick benefit upon the ground that no valid contract of insurance was 
executed. There was judgment below dismissing the suit, and plaintiff has appealed. 

Baptiste Figgins, a 45 year old negro, on the 24th of October, 1921, obtained 
a policy in the defendant company on a printed from in which “$500.00” had been 
typewritten in the appropriate place in figures as representing the amount of life 
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insurance to be paid to his beneficiary. The policy also provided for $5 per week 
for sick and accident benefit and stipulated that 80 per cent. of the premium covered 
the sick and accident feature of the policy and 20 per cent. the life insurance, 
After carrying the policy for ten years, during which time the beneficiary died, 
Figgins attempted to have another beneficiary named in the policy and for that 
purpose, on January 30, 1931, sent it to the home office of the company in order to 
effect the change. When the policy was returned to Figgins, the figures “500” had 
been erased and “50” substituted, whereupon Figgins, after consulting with coun- 
sel, demanded that the premiums paid during the time he had carried the policy 
be returned to him and, failing to obtain settlement, brought this suit, which is 
defended upon the ground that, under the laws of Tennessee, the state of its 
origin, the defendant could not issue a policy for $500 of life insurance for a 
premium of 25 cents a week; that the premium paid by plaintiff did not and could 
not entitle him to a policy in excess of $50; that “if the policy was originally 
$500.00 it was issued purely in error,” and, in the alternative, that only 20 per 
cent. of the premium paid was allocated toward the life insurance, the other 80 
per cent. being for accident and sick benefit; consequently only 5 cents a week 
had been collected as premium for life insurance, and not 25 cents as claimed. 

[1] In regard to the change from $500 to $50, the defendant in its answer 
declared that “in some unaccountable way the amount of the death benefit was 
changed from $500.00 to $50.00”; but, in a letter written by T. R. Thornberry, the 
local superintendent, dated April 18, 1932, and addressed to the attorneys then 
representing the plaintiff, the admission is made that the change was made by 
defendant when the policy was returned to the home office for the purpose of 
substituting a new beneficiary, the explanation of the change, as given in the 
letter, being as follows: 

“We know that you will appreciate the fact that it would have been best to 
have done this rather than go in the courts and refine (reform) the policy.” 

At the time the change was made by the company, it was said to have been 
done to conform to the application which was in the possession of the home 
office. The application was called for by opposing counsel, and a photostatic copy, 
but not the original application, was produced. In this copy the death benefit is 
put down as $50, but there is an indistinct outline of an additional naught after 
the “50,” and, moreover, the figure “5,” in which the “50” is written, is. unlike the 
other four figures 5 which appear on this copy—a circumstance sufficient, in our 
opinion to cast suspicion upon the copy. The original was not produced and, 
consequently, we have no means of knowing whether there would be any indication 
of an erasure or not. On the question of fact, therefore, we conclude that the 
policy as originally issued to the plaintiff called for $500 worth of life insurance 
and that it was changed in the office of the defendant company, which, incidentally, 
failed to notify plaintiff of the change. We do not wish to be understood as 
intimating that the company was guilty of any fraud in the matter, but merely 
that it had corrected a mistake made by some one in its employ in the issuance 
of the policy. We are satisfied from the evidence that Figgins believed he was 
getting a policy calling for $500, and, in view of the showing to the effect that 
that amount of insurance could not properly be issued for the premium charged, 
we are also convinced that the intention of the company was to write a $50 policy. 
The result, therefore, is that there was no contract of insurance because there 
was no meeting of the minds. 


[2] “A legal agreement is a concurrence of two minds upon the object and 
consideration of a contract. The will of both parties must unite on the same 
point.” (Syllabus.) Holtzman v. Millaudon, 18 La. Ann. 29. 


“Whatever may be its [the object] value, if it be not in substance what the 
purchaser believed he was receiving, his error must invalidate the sale, because it 
prevented his consent.” Knight v. Lanfear et al., 7 Rob. (La.) 172. 

[3] But it is contended that the plaintiff's recovery should be limited to 5 
cents a week during the existence of the policy and not 25 cents, as claimed, because 
80 per cent., or 20 cents, of the premium covered accident and sick benefit, and 
only 20 per cent., or 5 cents. life insurance, and therefore plaintiff enjoyed the 
protection which his 20-cent premium. entitled him to during the existence of the 
policy. 





Life] Peterson et al. v. Grand Lodge Knights of Pythias 827 


Our understanding of the law is that the contract is indivisible regardless of 
how the premium was allocated, the consideration moving to the policyholder 
being the entire obligation assumed by the insurer and not a part thereof. Elam 
y. Carruth, 2 La. Ann. 275; Standard Milling Co. v. Flower, 46 La. Ann. 316, 
15 So. 16; St. Landry Wholesale Mercantile Co. v. New Hampshire Fire Ins. Co., 
114 La. 146, 38 So. 87, 3 Ann. Cas. 821. 

For the reasons assigned the judgment appealed from is reversed, and it is 
now ordered that there be judgment herein in favor of the plaintiff, Baptiste Fig- 
gins, and against the defendant, Life & Casualty Insurance Company of Tennessee, 
in the full _ of $182.42, costs of both courts to be paid by appellee. 

Reversed. 


PETERSON et al. v. GRAND LODGE, KNIGHTS OF PYTHIAS OF 
THE STATE OF LOUISIANA. No. 14640. 
Court of Appeal of Louisiana. Orleans. Dec. 11, 1933. 
151 Southern Reporter 224. 
INSURANCE. 


Plaintiffs introducing testimony and receipt book disclosing payments up to 
time of assured’s death held entitled to recover on life policy, where entire proof 
of default rested on memorandum of nonpayment made by local lodge’s master of 
finances and report to insurer’s Grand Lodge showing assured to be under sus- 
pension. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


\ppeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 

_ Action by Octavia Peterson and another against the Grand Lodge, Knights 
of = of the State of Louisiana. Judgment for plaintiffs, and defendant 
appeals. 

Affirmed. 
Frank B. Smith, of New Orleans, for appellant. 
Howard W. Lenfant, of New Orleans, for appellees. 


DAVIS v. DISTRICT GRAND LODGE NO. 21, GRAND UNITED ORDER 
OF ODD FELLOWS, JURISDICTION OF LOUISIANA. No. 1242. 
Court of Appeal of Louisiana. First Circuit. Dec. 4, 1933. 

151 Southern Reporter 249. 
1. INSURANCE. . 

Suspension of local lodge by Grand Lodge, which issued life policy to member 
of local lodge which collected dues thereon to time of death of member who had 
no direct knowledge of suspension, held not to annul policy. 

(For other cases, see Insurance, Dec. Dig. § 746.) 

2. INSURANCE. 3 

Notice to officers and certain members of local lodge ofits suspension by 
Grand Lodge is not notice to other members who, without direct knowledge of 
suspension, are protected in their rights under policies on which dues are paid to 
oficer of local lodge designated by Grand Lodge. 

(For other cases, see Insurance, Dec. Dig. § 746.) 

3. INSURANCE. 

In action by beneficiary on life policy issued by Grand Lodge to member of 
local lodge which collected dues thereon, official financial book issued by local 
lodge to member and containing account showing payment of dues to time of 
member's death established prima facie proof of payment. 

(For other cases, see Insurance, Dec. Dig. 819[2].) 

4, INSURANCE. 

Evidence showed that dues were paid regularly to local lodge to time of death 
of member, who had no direct knowledge that local lodge had been suspended by 
Grand Lodge which issued life policy, on which beneficiary was therefore 
entitled to recover. 


(For other cases, see Insurance, Dec. Dig. 819[2].) 
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Appeal from Nineteenth Judicial District Court, Parish of East Baton Rouge; 
Wm. C. Carruth, Judge. 

Suit by Carrie Davis against District Grand Lodge No. 21, Grand United 
Order of Odd Fellows, Jurisdiction of Louisiana. From a judgment in favor of 
plaintiff, defendant appeals. 

Judgment amended, and, as amended, affirmed. 

F. B. Smith, of New Orleans, for appellant. 

Chas. J. Mundy, of New Orleans, for appellee. 


COLEMAN v. KNIGHTS OF PYTHIAS. No. 4667. 
Court of Appeal of Louisiana, Second Circuit. Jan. 3, 1934. 
151 Southern Reporter 656. 
INSURANCE. 

Defendant in action on fraternal benefit certificate was bound to prove 
special defense that funds in its endowment department were insufficient to 
pay plaintiff’s claim. 

(For other cases, see Insurance, Dec. Dig. 817[1].) 

Appeal from Ninth Judicial District Court, Parish of Rapides; R. C. Cul- 
pepper, Judge. 

Action by Comfort Coieman against the Knights of Pythias. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

F. B. Smith, of New Orieans, for appellant. 

Isaac Wahlder, of Alexandria, for appellee 

Drew, Judge. 

Plaintiff filed suit on March 10, 1933, against defendant, for the sum of 
$570, with 6 per cent. per annum interest from October 10, 1932, as the designated 
beneficiary of her husband, who died on August 10, 1932, in a policy or cer- 
tificate of insurance issued by the defendant corporation. ; 

The answer and the agreed statement of facts admit that plaintiff’s husband, 
the insured, had been a member of the defendant corporation for over 30 years; 
that he was in good financial standing in the local and the Grand Lodge at the 
time of his death; that plaintiff was the beneficiary in the policy, and that the 
proof of death and claim for payment were filed timely after the death; in fact, 
everything is admitted by defendant, except that payment is due at this time, 
which is more than six months after the death of the insured. 

The only defense raised by defendant is the special defense that payments 
are to be made 90 days or more after the filing of the claim, or at such time 
as there may be sufficient funds in the endowment department to pay the claims 
in the order in which they are filed in the office of the grand chancellor. 

The case was tried on a statement of facts, and in said statement of facts 
there is no admission or proof to sustain the special defense. It was incumbent 
upon defendant to prove, under its special defense, which is based upon a reso- 
lution of the defendant corporation adopted April, 1931, that there was not 
sufficient funds in the endowment department to pay the claim of plaintiff. This 
being the only defense and defendant having failed to offer any proof to sustain 
it. it necessarily follows that the special defense fails. 


It therefore follows that the judgment of the lower court is affirmed, 
with all costs. 


EVANS et al. v. DISTRICT GRAND LODGE NO. 21, GRAND UNITED 
ORDER OF ODD FELLOWS, et al. No. 1243. 
Court of Appeal of Louisiana. First Circuit. Dec. 4, 1933. 
151 Southern Reporter 664. 
i. INSURANCE. 

Woman informed before issuance of life insurance policy and death of her 
sou, named beneficiary therein, that insured, whom she married in good faith, 
had previously married another woman, held not putative wife entitled to pro- 
ceeds of policy after insured’s death (Civ. Code, arts. 117, 118). 

(For other cases, see Insurance, Dec. Dig. § 785.) 





Life ] Plummer v. Metropolitan Life Ins. Co. 829 


2. INSURANCE. 

Beneficiary under fraternal benefit policy has no vested rights therein until 
insured’s death, and no rights thereunder pass by inheritance from beneficiary 
on his death before insured (Act No. 256 of 1912). 

(For other cases, see Insurance, Dec. Dig. §§ 783, 785.) 

3. INSURANCE. _ ’ 

Fraternal benefit policy held asset of estate of insured, dying after bene- 
ficiary’s death, so as to entitle insured’s surviving children to proceeds by 
inheritance (Act No. 256 of 1912; Civ. Code, arts 448, 870, 871, 902 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 785.) 

Appeal from District Court, Parish of East Baton Rouge; Wm. Carruth 
Jones, Judge. ° 

Action by Olevia G. Evans and others against District Grand Lodge No. 
21, Grand United Order of Odd Fellows, Jurisdiction of Louisiana, in which 
Addie Bell Kendall Evans was made a party defendant. Judgment for plaintiffs, 
and defendants appeal. 

Amended, and affirmed as amended. . 

F. B. Smith, of New Orleans, for appellant Grand Lodge. 

L. C. Butler, of Shreveport, and Bert E. Durrett, of Baton Rouge, for 
appellant Addie Bell Kendail Evans. 

Chas. J. Mundy, of New Orleans, for appellees. 


PLUMMER v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Maine. Dec. 1, 1933. 
169 Atlantic Reporter 302. 
1. INSURANCE. 


Plaintiff, seeking total disability benefits under ilfe policy, had burden to prove 
that, when claim of disability was filed, insured had become unable to perform 
any work or engage in any business for compensation or profit, and had not 
recovered, when unpaid benefits allegedly accrued. 

To recover under the disability clause, it was not necessary for plain- 

tiff to show that insured had been reduced to, and remained in, a state of 

absolute helplessness, but it was sufficient if the evidence established that 

he was unable to perform the work in any occupation he was adapted to 

in the customary manner of a workman in that occupation working for 

compensation, and that he was unable to do all of the substantial and 

material acts necessary to the prosecution in the customary and usual man- 
ner, and for compensation or profit, of any kind of business for which he 
was adapted. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

Under terms of life policy relating to payment of disability benefits, total 
disability enduring and continued, and not merely temporary or transient, was 
“permanent.” 

Last paragraph of disability clause, insurer having already agreed to 

pay monthly annuities and waive premiums on receipt of proof of perman- 
ent disability, expressly provided that, notwithstanding proofs of disability 
were accepted by insurer as satisfactory, if insured failed to furnish due 
proof of a continuance of disability, or became able to perform any 
work or engage in any business for compensation or profit, payments of 
annuities and waiver of premiums should end, thereby recognizing the 
possibility that insured might recover from disability insured against. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Evidence warranted finding that insured was totally and permanently disabled 
by mental incapacity within provision of life policy for permanent total disability 
benefits. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

7. INSURANCE. 
In suit on life policy, commenced when insurer refused further disability 
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benefit payments submitted on issue of whether insured was disabled, evidence 
as to whether insured was disabled during period for which insurer paid benefits 
was admissible. 

Evidence was admissible, since plaintiff, to recover, was required to 
prove that, before benefits had accrued, insured had become disabled, had 
furnished due proof thereof to insurer, and had not subsequently recovered. 
(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Exceptions and Motion from Superior Court, Somerset County. 

Suit by Arthur B. Plummer, by guardian, against the Metropolitan Life Insur- 
ance Company. Verdict for plaintiff. On defendant’s motion for a new trial and 
exceptions. 

Motion and exceptions overruled. 

Argued before Pattangall, C. J., and Dunn, Sturgis, Barnes, and Thaxter, JJ. 

Merrill & Merrill, of Skowhegan, for plaintiff. 

F. Harold Dubord, of Waterville, for defendant. 

Sturcts, Justice. 


The Metropolitan Life Insurance Company of New York, on January 12, 
1920, insured the life of Arthur B. Plummer of Skowhegan, and included as a part 
of the policy a total and permanent disability provision, in which it agreed that 
if, before default of the payment of any premium and before the insured attained 
the age of sixty years, the company received due proof that, as the result of 
injury or disease occurring or originating after the issuance of the policy, he had 
become totally and permanently disabled so as to be unable at any time to perform 
any work or engage in any business for compensation or profit, the company, 
commencing with the anniversary of the policy next following the receipt of 
such proof, would waive payment of each premium coming due during such dis- 
ability, and, in addition, commencing six months from the receipt of such proof, 
would, during the continuance of such disability, pay him a monthly annuity of 
$10 for each $1,000 of the original insurance. It was further provided, however, 
that, notwithstanding proof of such disability may have been accepted by the 
company as satisfactory, the insured should on demand, but not oftener than once 
a year, furnish due proof of the continuance of his disability and, failing so to 
do, or if he should be able to perform any work or engage in any business what- 
soever for compensation or profit, no further premiums would be waived or 
further monthly annuity payments made. 


On February 26, 1929, Mr. Plummer’s married sister, Helen Derbyshire, upon 
her petition alleging that her brother was of unsound mind, was appointed his 
guardian by the judge of the probate court of Somerset county, and within a few 
weeks, the exact date not appearing in the evidence, applied to the insurance com- 
pany for the benefits payable to him under the disability provision of his policy, 
representing that, through mental incapacity, he had become permanently and 
totally disabled. The claim having been allowed, the insurance company returned 
the last premium it had received, and paid monthly annuities from September 2, 
1929, until and including January 2, 1932, when it stopped payments and denied 
liability. On June 12, 1932, when the next premium fell due, it was paid under 
protest, and within two months this suit was brought to recover the amount of 
that premium and annuity payments for the seven months next preceding. The 
defendant company pleaded the general issue and, having by brief statement set 
up the defense that the insured was not totally and permanently disabled within 
the terms of his policy, by stipulation of counsel the case was submitted to the 
jury on that issue of fact alone, with instructions that, if the plaintiff was entitled 
to recover, damages in the sum of $1,055.10 should be assessed. The case comes 
to this court, after verdict for the plaintiff on the defendant’s motion for a 
new trial and exceptions to the rulings of the presiding justice on the admissibility 
of evidence. 


MOTION 


A careful and thorough examination of the voluminous transcript which is 
brought forward on this review discloses credible and substantial evidence from 
which the jury were warranted in finding that in 1926 the plaintiff suffered a men- 
tal breakdown which has permanently incapacitated him from performing any work 
or engaging in any business for compensation or profit. He has lost practically all 
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his business acumen and judgment, becomes easily excited and extremely nervous, 
and then is moody and depressed. He has aged in appearance and his physical ca- 
pacity is greatly reduced. Until 1928 he remained in the employ of a local automo- 
bile agency, but at that time was discharged for inattention to and inefficiency in 
his work. He then retired to a small farm which he owned in New Portland, near 
Skowhegan, and has since lived there practically in seclusion. For several years 
he has been supported by his guardian, and we find no convincing evidence that he 
has earned any substantial amount of money during this period. 


Several physicians gave their opinions on the stand as to Mr. Plummer’s men- 
tal condition and its causes, effect, and duration. His family physician, who had 
known him for years and examined him repeatedly, was of the opinion that he 
was mentally deranged and the condition was permanent. He attributed Mr. Plum- 
mer’s breakdown to a mental shock received when his first wife died in 1926, and 
he had observed no improvement in his condition. The superintendent of the 
Maine state hospital for the insane, who had Mr. Plummer under observation for 
several weeks, at first found his symptoms suggestive of general paralysis, but 
came to believe that he was suffering from a “maniac-depressive depression asso- 
ciated with an ordinary amount of arteriosclerosis and an abnormally high dia- 
stolic blood pressure.” There is evidence that the superintendent later advised 
the family that Mr. Plummer had an organic brain disease, then dormant, but of a 
type which warranted precautions against allowing him to become excited for fear 
of violence. On the stand, having made an examination of Mr. Plummer just be- 
fore the trial, the superintendent gave as his opinion that he was then “suffering 
from remote effects of maniac-depressive disorder,” and, though he said he did 
not known whether the condition was permanent or not, and though the patient 


had ability and some capacity to work, admitted that “it is difficult for a patient in 
such a condition as that to work.” 


It is true, as pointed out by counsel for the defendant, that the record shows 
that at the time of or soon after his breakdown Mr. Plummer, formerly a temper- 
ate man, began to drink more or less liquor, became enamored of a married wo- 
man, installed her as his housekeeper at his farm, and married her when she ob- 
tained a divorce. He drove his own automobile until 1932, when he turned its op- 
eration over to his wife. He worked several weeks in a garage, and has per- 
formed some labor on or about his farm, such as helping plant and hoe the gar- 
den, assisting in building a dam across a small brook, rowing a boat for some 
hours on a nearby pond, helping string a wire fence, and taking some part of the 
care of his cattle and hens. 


Upon the facts just stated, the insurance company contends that it is estab- 
lished that the plaintiff lost his position with the automobile agency and 
has since been out of employment and business solely because of his own bad 
habits and the general business depression of the last few years. We are not con- 
vinced that this is so. There is abundant and convincing evidence in this record 
that the plaintiff became mentally deranged as a result of the death of his first 
wife, and that his subsequent condition of incompetency and incapacity is the di- 
rect result of the shock he received at that time. It may be that his dissipation 
since his breakdown has prolonged and increased his disability, and it would not be 
strange if, having a “maniac-depressive disorder,” he has become more depressed 
by current conditions and doubts as to the future. His marriage was against the 
advice and protest of his friends and family, and furnishes no proof of soundness 
of mind or body, and little significance, if any, can be attached to his operation of 
his automobile. It appears that his employment at the garage was arranged by his 
family and physician in the hope that regular work would improve his mental and 
physical condition, but he was found to be inefficient and irresponsible, and was 
soon discharged. And his work about his farm, when viewed in the light of testi- 
mony that in whatever he did he was unable to accomplish any more in a day than 
an ordinary man would in a few hours, was unable to finish what he began, and 
became easily confused in simple business matters, we think, falls short of proving 
that he could either operate his farm or engage in any other business with an ex- 
pectation of profit, or obtain employment in any kind of work for which he was 
adapted or, if so employed, perform the work in a sufficiently workmanlike manner 
to warrant retaining him and paying him wages. 
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[1] Upon the issue joined, the burden was upon the plaintiff to prove that at 
the time his claim of disability was filed he had become totally disabled as the re- 
sult of disease, so as to be unable to perform any work or engage in any business 
for compensation or profit, and, when the premium and monthly annuities here in 
suit accrued, that he had not recovered within the meaning of the disability clause 
of his policy. It was not necessary for him to show that he had been reduced to, 
and remained in, a state of absolute helplessness, but it was sufficient if the evi- 
dence established that he was unable to perform the work in any occupation he 
was adapted to in the customary manner of a workman in that occupation working 
for compensation, and that he was unable to do all of the substantial and material 
acts necessary to the prosecution in the customary and usual manner, and for 
compensation or profit, of any kind of business for which he was adapted. This 
definition of “totally disabled” is in accord with the great weight of authority, re- 
gardless of whether the policy is for accident insurance or for life insurance with 
a disability clause attached. In principle, if not in exact phraseology, it is ap- 
proved in 14 R. C. L. 1315, and the notes and cases cited in 24 A. L. R. 203, 37 A. 
L. R. 151, 41 A. L. R. 1376, 51 A. L. R. 1048, and 79 A. L. R. 857. It was applied 


to the disability of an insured to engage in business in Young v. Insurance Com- 
pany, 80 Me. 244, 13 A. 896. 


[2] According to the terms of his policy, the plaintiff was also bound to prove 
he was permanently disabled and had not recovered. A reading of the contract, 
however, leaves no doubt that the term “permanent” disability, as there used, was 
not intended to limit liability to proof of a disability which must of necessity last 
for the remainder of his natural life without any hope or possibility of recovery be- 
fore death. The company in the last paragraph of its disability provision, having 
already agreed to pay monthly annuities and waive premiums upon receipt of proof 
of permanent disability, there expressly provided that, notwithstanding proof of 
disability may have been accepted by the company as satisfactory, if the insured 
failed to furnish due proof of the continuance of his disability or became “able to 
perform any work or engage in any business whatsoever for compensation or pro- 
fit,” the payments of annuities and waiver of premiums should end. This is a rec- 
ognition of the possibility that the insured might recover from the disability in- 
sured against, and is sound warrant for the conclusion that, in the contemplation 
of the parties, a total disability, enduring and continued and not merely temporary 
or transient, was “permanent,” and their contract must be construed accordingly. 
Proof of total disability of this degree of permanency was sufficient. 


[3] Applying the law of the case as stated to the facts in evidence, the verdict 
must stand. The jury were clearly warranted in finding that, as a result of mental 
disease, the plaintiff was totally and permanently disabled within the meaning of 
his policy of insurance and entitled to recover as claimed in his writ, subject only 
to the stipulations of counsel as to damages. On this record, the verdict in the 
trial court was just and proper. 

EXCEPTIONS 

[4-6] When mental condition is the issue to be decided, the evidence, of ne- 
cessity, must include a wide field of fact and circumstance, and greater latitude in 
the admission of testimony must be given than would be permitted in relation to a 
single fact. And, “to enable the jury to determine the real state of mind, the ac- 
tion of that mind, as shown best by conversations, declarations, claims and acts, is 
the most satisfactory evidence.” Robinson v. Adams, 62 Me. 369, 16 Am. Rep. 
473. So too, although witnesses other than experts are not allowed to testify di- 
rectly as to their opinion of the mental condition of another when that question is 
the issue to be decided, “under the direction of the court, [they] may be permitted 
to describe peculiarities, conditions and situations, conduct and changes.” Inhab- 
itants of Fayette v. Inhabitants of Chesterville, 77 Me. 28, 52 Am. Rep. 741; Rob- 
inson vy. Adams, supra. With one exception, the. errors alleged in the bill of ex- 
ceptions relate to the admission of evidence bearing on the plaintiff's mental con- 
dition, and are within the foregoing rules. 


[7, 8] The plaintiff’s family physician, having testified that the insured was dis- 
abled during the three years prior to August 1, 1932, was asked, “What was he un- 
able to do” during that period? and replied, “He was unable to carry on ordinary 
work.” A general objection to the question and answer was noted and an excep- 
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tion reserved. The defendant argues that as to the interrogatory the issue was 
solely whether or not the insured was totally and permanently disabled during the 
period covered by the accrual dates of the annuities and the premium sued for, 
and therefore evidence as to his prior condition is immaterial. That position is un- 
tenable. In order to recover under his policy, the burden was on the plaintiff to 
prove that, before the annuities and the premium had accrued, he had become to- 
tally and permanently disabled, had furnished due proof thereof to the company, 
and had not since recovered. These were the issues which the defendant framed in 
its pleadings and the plaintiff was bound to meet. The inquiry before the jury in- 
volved the full period of the plaintiff's disability. The defendant’s contention 
made here that the physician’s answer was a mere opinion and not responsive is 
not open on this exception. Objection to the answer on these grounds should have 
been by a motion to strike it out. Were the rule otherwise, the result would be 


the same. There is nothing in the answer which furnishes ground for a new 
trial. 


Motion overruled. 
Exceptions overruled. 


DILLON v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Maine. Dec. 2, 1933. 
169 Atlantic Reporter 307. 
INSURANCE. 

Insured suing to recover indemnity under accident policy held not to have 
sustained burden to show his condition was due to accident. 

Evidence disclosed that condition of insured was of long standing 
and that insured had stated to doctor that it had existed for a year and 
that insured altered a document as to statements respecting length of 
time condition had existed before sending them to insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


On motion from Superior Court, Piscataquis County. 

Action by John E. Dillon against the Metropolitan Life Insurance Company. 
Verdict for plaintiff, and defendant moves for new trial. 

Motion sustained. 

Argued before Pattangall, C. J., and Dunn, Sturgis, Barnes, and Thaxter, JJ. 

Edward P. Murray, of Bangor, for plaintiff. 

F. Harold Dubord, of Waterville, for defendant. 

THAXTER, Justice. 

This is an action to recover indemnity under an accident insurance policy. 


After a verdict for the plaintiff the defendant has addressed to this court a 
general motion for a new trial. 


The evidence would justify the finding that the plaintiff suffered a fall 
September 4, 1931, that about a week afterwards he called Dr. Harden, a local 
doctor, who found a discoloration and swelling of the scrotum which he diag- 
nosed as a hydrocele resulting from the accident. Dr. Harden advised treat- 
ment in Boston, and there an operation was performed. 

The real controversy 1s whether this condition was due to the accident or 
had been of long standing. Dr. Overholt, who took down the plaintiff’s story, 
states unequivocally in his deposition that the plaintiff told him that he had had 
the swelling for a year. A letter from Dr. Overholt to Dr. Harden was intro- 
duced in evidence by the defendant. This was sent ultimately by the plaintiff 
to the insurance company for the purpose, as he says, of explaining the accident 
and the treatment which was given to him in Boston. Referring to the history 
of his condition as given by the plaintiff, it contains the following statement: 
“He stated that he had a swelling in the left scrotum which had been present 
for two months.” The evidence is convincing that the words “two months” 
were substituted by the plaintiff after the letter was in his possession for the 
words “one year.” Miss Kelley, the secretary who typed the letter, produced 
the carbon and in this the time appears as one year. The modification appears 
to be in the plaintiff’s handwriting and he admits that he might have made the 
change. Likewise introduced in evidence by the defendant was a certificate by 
Dr. Hicks of Boston, in which the cause of the plaintiff’s condition was given 
as a hydrocele following a fall fifty-four days previously. This certificate came 
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into the hands of the plaintiff and by him was forwarded to the defendant. In 
this document the words “54 days” appear to have been inserted over an 
erasure, and the defendant claims, not without reason, that the certificate as 
originally written referred to the fall as having been a year previously. 

On the face of the record it appears that the plaintiff altered one and pos- 
sibly both of these documents. In his letter to the defendant, inclosing the 
letter from Dr. Overholt to Dr. Harden, the plaintiff said: “I know of no better 
way of explaining my accident and treatment at the Lahey Clinic and N. E, 
Deaconess Hospital than by enclosing to you the correspondence my family 
Doctor, Harden had with the Lahey Clinic during my stay at the hospital.” The 
true document contained a statement that the swelling had existed for one year, 
Under the circumstances this must be regarded as the plaintiff’s own admission 
of the duration of this condition. So interpreting it, it seems clear that the 
plaintiff has not sustained the burden of proof which the law casts upon him, 
and the defendant’s motion must accordingly be sustained. 

Motion sustained. 


ROGERS v. METROPOLITAN LIFE INS. CO. No. 67. 
Supreme Court of Michigan. Dec. 5, 1933. 
251 Northwestern Reporter 312. 
INSURANCE. 

Insured held not entitled to disability benefits under group policy where he 
was over age authorized to receive disability benefits notwithstanding that he was 
over such age at time policy issued. 

The disability benefits were not recoverable on theory of waiver, 
since all employees regardless of age or physical condition paid the same 
premium and lost right to total disability benefits when reaching certain 
age continuing thereafter to pay the same premiums, the insured thereby 
not being prejudiced in the payment of premiums in addition to which the 
policy eliminating the age limitation clause constituted a valid and binding 
contract for payment to insured of temporary health and death benefits so 
there was a consideration for the premiums. 


(For other cases, see Insurance, Dec. Dig. § 389[9].) 


Appeal from Circuit Court, Oakland County; Glenn C. Gillespie, Judge. 

Action by John A. Rogers, by Frank W. Rogers, his next friend, against the 
Metropolitan Life Insurance Company. Judgment for defendant, and _ plaintiff 
appeals. 

Affirmed. 

Argued before the Entire Bench. 

Milton F. Cooney, of Pontiac (John L. Estes, of Pontiac, of counsel), for 
appellant. 

Bulkley, Ledyard, Dickinson & Wright, of Detroit (Robert W. Conder, of 
Detroit, on the brief), for appellee. 

McDonatp, Chief Justice. 


This is a suit at law to recover permanent disability benefits under an insur- 
ance policy. From an adverse judgment, the plaintiff has appealed. 


The defendant, Metropolitan Life Insurance Company, issued group insurance 
policies covering the employees of the General Motors Truck Division, Yellow 
Truck & Coach Manufacturing Company. The plaintiff was one of these employees. 

In addition to temporary disability and death benefits, the policy provided for 
permanent disability as follows: 


“Under the terms of the group policy mentioned on page one of this certifi- 
cate, any employee shall be considered totally and permanently disabled who 
furnishes due proof to the company that, while insured thereunder and prior to 
his 60th birthday, he has become totally and permanently disabled, as a result 
of bodily injury or disease, so as to be prevented thereby from engaging in any 
occupation and performing any work for compensation or profit.” 

The plaintiff's application contained a true statement of the date of his birth 
which showed that he was 64 years of age when the policy was issued. Premiums 
were paid for about 5 years, at which time the plaintiff became totally and per- 
manently disabled. He was then 69 years of age. A claim was made in the regular 
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way for permanent disability benefits. It was denied on the ground that the insured 
was not eligible for benefits under the total and permanent disability clause of 
the policy which applied only to an employee whose disability occurred prior to 
his 60th birthday. The plaintiff then brought this suit in which he claims the 
right to recover on the theory that the defendant waived the provision of the 
policy relative to the age limitation by issuing it with knowledge from its records 
that the plaintiff was more than 60 years of age and by accepting premiums 
thereon for 5 years without informing him that he was not fully covered. Unless 
the doctrine of waiver applies, the plaintiff is not entitled to recover. 

There are some material facts present in this case which distinguish it from 
most of the insurance cases where waiver has been applied and especially from 
those cited and relied on by the plaintiff. For instance, the premium paid by the 
plaintiff was no larger than that paid by other employees entitled to the same 
benefits. All employees, regardless of age or physical condition paid the same 
premium. When they reached the age of 60, they lost their right to total disability 
benefits, but they continued to pay the same premiums as they had previously 
paid. Whether they had partial or full coverage the premium was the same. So 
this is not a case where by reason of some act or neglect of the insurer the 
insured paid a larger premium than he should have paid. In the payment of pre- 
miums he was not prejudiced. 

Eliminating the age limitation clause, the policy constituted a valid and binding 
contract for the payment to the plaintiff of temporary health and death benefits. 
Hence there was a consideration for the premiums. 

The policy expressly excluded benefits for total disability to those who had 
reached the age of 60 years; so if the doctrine of waiver is applied, the effect 
will be to force upon the insurer a risk which it expressly refused to assume. 

There were benefits under the policy which were not contingent on the age 
limitation, so if that clause is enforced, it will not render the policy void at its 
inception in which case there can be no forfeiture. An enforcement of the age 
limitation clause will leave a valid and binding contarct for temporary health and 
death benefits. In view of these facts the language of this court in Ruddock v. 
Detroit Life Insurance Co., 209 Mich. 638, 177 N. W. 242, 248, aptly applies: 

“The cases where the doctrine of waiver, or estoppel has been applied have 
largely been cases where the insurance companies have relied on a forfeiture 
of the contract, upon breaches of the warranties and conditions to work such 
forfeitures; and in any of such cases this court and other courts of last resort 
have held that if the companies have led the other party, to his prejudice, to his 
expense, to understand that such forfeitures, such breaches of warranties and 
conditions, would not be insisted upon, then the companies would be estopped from 
asserting such defenses. But here the defendant makes no claim of forfeiture of 
the contract; on the contrary, it is insisting upon the contract itself, and insisting 
that by its terms it did not insure the deceased when engaged in military services 
i time of war. To apply the doctrine of estoppel and waiver here would make 
this contract of insurance cover a loss it never covered by its terms, to create a 
liability not created by the contract and never assumed by the defendant under 
the terms of the policy. In other words, by invoking the doctrine of estoppel and 
waiver it is sought to bring into existence a contract not made by the parties, to 
create a liability contrary to the express provisions of the contract the parties did 
make.” 

In applying the doctrine of waiver the courts have made a distinction in cases 
where the entire benefits from the policy are contingent upon the insured being 
within the age limitation, so if that clause is not waived, the policy would be 
void at inception and cases where the enforcement of the age limitation clause 
leaves a valid contract between the parties. The doctrine of waiver has not been 
applied to the latter cases. In the first line of cases the insurers rely upon a 
forfeiture of the policy which the courts do not favor. 


The facts in the instant case are very similar to those involved in McLain 
v. American Glanzstoff Corporation et al. (Tenn. Sup.) 57 S.W.(2d) 554, and the 
principal there enunciated is applicable. It was said: 

“If the policy had insured against total disability alone and the insurer knew 
that complainant was 61 years old at the time the contract was written, the 
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insurer, under this rule, would be estopped to rely on a provision of the policy 
excepting from total disability benefits any insured over 60 years of age. 

“Here, however, the contract of insurance covers the life of the insured for 
the benefit of his wife is a valid contract in that respect not void from its incep- 
tion. The contract merely excludes from its total disability benefits employees over 
60 years of age.” 

In the instant case, though the application correctly stated the plaintiff's age 
and showed that he was not entitled to total disability benefits, the insurer owed 
no duty to so inform him because the application was the same as plaintiff would 
have made for partial coverage and the insured had a right to assume that plain- 
tiff understood it that way. 

We conclude there was no waiver. 

The judgment is affirmed with costs. 

Potter, Sharpe, North, Fead, Wiest, Butzel, and Weadock, JJ., concur. 


ELNESS 'v. PRUDENTIAL INS. CO. OF AMERICA. No. 29474. 
Supreme Court of Minnesota. Nov. 24, 1933. 
251 Northwestern Reporter 183. 
1. INSURANCE. 


Life policy issued without. medical examination is not avoided because of false 
representations in application, unless representations are willfully false and inten- 
tionally misleading (Minn. St. 1927, §§ 3370, 3396). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

2. INSURANCE. 

Whether statements made by insured in application for life policy, issued 
without medical examination, as to prior illnesses and attendance of physicians 
and as to his health, were willfully false and intentionally misleading held for 
jury (Minn. St. 1927, § 3396). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Syllabus by the Court. 

1. 1 Mason Minn. St. 1927, § 3396, referring to the effect of false represen- 
tations in an application for a policy of insurance, applies to a policy of life 
insurance issued without a medical examination; and such a -policy is not avoided 
because of false representations unless they are willfully false or intentionally 
misleading. 

2. Statements made by the insured in his application as to prior illnesses, 
the attendance of physicians, and as to his health were not as a matter or law 
willfully false and intentionally misleading. 

3. Statements of physicians furnished by the beneficiary to the insurer as a 
part of the proof of death of the insured are receivable in evidence as admissions 
of the beneficiary. 

4. The plaintiff was the beneficiary in a policy issued on the life of her 
husband. The policy, in addition to insurance on his life, promised him disability 
benefits. Statements made by a physician in proof by the husband of his disability, 
three months before his death, the nature of which the wife did not know, were 
not admissible against her when she sued on the policy as a beneficiary. 

5. The substance of what was contained in the excluded statement of a 
physician was either admitted or substantially proved; and there was no pre- 
judicial error in excluding the statement. 

Appeal from District Court, Jackson County; Julius E. Haycraft, Judge. 

Action by Anne Elness against the Prudential Insurance Company of America. 


From an order denying its motion for a new trial, defendant appeals. 
Affirmed. 


, Shearer, Byard & Trogner and David Shearer, all of Minneapolis, for appel- 
ant. 

E. H. Nicholas, of Jackson, for respondent. 

Dre, Justice. 

Action on an insurance policy of $1,000 issued by the defendant on the life 
of Emmett A. Elness. The plaintiff, his wife, was the beneficiary. The policy, in 
addition to insurance on life, promised the insured disability benefits. The plaintiff 








Life] Elness v. Prudential Ins. Co. of America 837 


sought a recovery of them. Before the close of the testimony, conceiving that 
disability benefits could not be recovered by her and that the cause of action 
therefor was in the personal representative of the deceased, she withdrew her 
claim for them. There was a verdict of $1,000 and interest for the plaintiff. The 
defendant appeals from an order denying its motion for a new trial. 

The questions presented involve these points: 

(1) The effect of the provisions of 1 Mason Minn. St. 1927, § 3396, that when 
a life insurance policy is issued without a medical examination it is not avoided 
because of false representations, unless they are willfully false or intentionally 
misleading. 

(2) Whether the statements made by the insured in his application as to prior 
illness and attendance of physicians and as to his health were as a matter of 
law willfully false and intentionally misleading and so avoided the policy. 

(3) The effect as admissions by the beneficiary of statements of physicians 
furnished by the beneficiary to the insurer as a part of the proofs of death. 

(4) The effect of statements in the proof of loss submitted by the insured on 
his claim for disability benefits as admissions of the beneficiary. 

(5) The effect of the exclusion of a physician’s statement, the facts stated 
not being disputed or being otherwise substantially proved. 

{1] 1. Emmett A. Elness applied to the defendant for insurance on February 
23, 1931. There was no medical examination. The policy was based upon the 
application of the insured of which written declarations in lieu of a medical exam- 
ination were attached and were a part. It was issued on February 24, 1931, for 
$1,0000. The plaintiff, Anne Elness, his wife, was the beneficiary. The policy pro- 
vided that the insured might change the beneficiary. The deceased died December 
11, 1931, of Hodgkin’s disease. 

1 Mason Minn. St. 1927, § 3370, provides: 


“No oral or written misrepresentation made by the assured, or in his behalf, 
in the negotiation of insurance, shall be deemed material, or defeat or avoid the 
policy, or prevent its attaching, unless made with intent to deceive and defraud, 
or unless the matter misrepresented increases the risk of loss.” 


1 Mason Minn. St. 1927, § 3396, provides: 


“In any claim upon a policy issued in this state without previous medical 
examination, or without the knowledge or consent of the insured, or, in case of a 
minor, without the consent of his parent, guardian, or other person having his 
legal custody, the statements made in the application as to the age, physical con- 
dition, and family history of the insured shall be valid and binding upon the com- 
pany, unless willfully false or intentionally misleading.” 

We have adopted, construing section 3370, and following approved authorities, 
the harsh rule that if a material representation increases the risk of loss, the 
policy is avoided regardless of an innocent intent with which the representation 
was made. Laury v. Northwestern Mut. Life Ins. Co., 180 Minn. 205, 230 N. W. 
648, 231 N. W. 824; Iblings v. Phoenix Mut. Life Ins. Co., 172 Minn. 341, 215 
N. W. 429; Johnson v. Nat. Life Ins. Co., 123 Minn. 453, 144 N. W. 218, Ann. 
Cas. 1915A, 458. 

In McAlpine vy. Fidelity & Cas. Co., 134 Minn. 192, 158 N. W. 967, where the 
origin of nonmedical examination policies was traced, it was held that section 
3396 did not apply to accident policies; and in Hafner v. Prudential Ins. Co., 188 
Minn. 481, 247 N. W. 576, section 3396 and not section 3370 was held to apply to 
a policy such as the one before us. This is the settled law of the state. 

[2] 2. In his declarations in lieu of a medical examination, which was a part 
of his application for a policy, the insured answered as follows questions put to 
him: 

“Have you ever 


“a, Had a serious illness? No. 

“b. Received a severe injury? No. 

“c. Had a surgical operation? Yes. 

“d. Had medical or surgical treatment in a hospital or sanitarium? Yes. 

“If yes, medical or surgical? Surgical. 

“e. Do the answers to questions 17 a, b, c, and f constitute a complete state- 
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ment of all the severe illnesses, surgical operations and hospital or sanitarium 
treatments which you have ever had? Yes. 

“f. Give date, full history, nature of illness, time disabled, and results. April 
1930 removing tonsils. 1 week. 

“If you are now insured in this or any other company, under an ordinary 
policy issued without medical report, give name of company and amount of Policy 
or policies. None. 

“Are you now in good health? Yes. 

“On what dates and for what complaints have you been attended by a physi- 
cian during the last three years? April 1930 removing tonsils. . 
“How much time have you lost from work through illness during the last 
three years? 1 week.” 

The answers are claimed by the defendant to be willfully false and inten- 
tionally misleading within section 3396 and the policy to be void. 

In the latter part of 1929 the insured had a tooth extracted. There followed 
a swelling on the side of his face and jaw. He went to an osteopathic physician 
and received treatment. The doctor saw him again in May, 1931, which was after 
the issuance of the policy, treated him twice, and advised him to see a specialist. 
After the 1929 trouble the insured saw a physician who gave him a salve for use 
on the swelling and another physician about the same time gave him some medi- 
cine. More particular information is not given. He was not troubled much after- 
wards; but in May, 1930, he had a tonsil stub removed and afterwards a few 
X-ray treatments were given him. The removal of the tonsil stub is the operation 
mentioned in his application. He worked regularly and had no special trouble 
until May, 1931. Then he went to Dr. Bateman, who treated him from May 26, 
to September 3, 1931. He was progressively worse until his death on December 11, 
1931. 

If section 3370 applied, it might be difficult to sustain a recovery under our 
holdings cited. With section 3396 applicable, as it is, there is no trouble. The 
jury might reasonably conclude that the insured did not consider his ailment of 
consequence, nor the attendance of physicians and the treatments taken of import- 
ance, prior to May, 1931, three months after the issuance of the policy. He had 
worked steadily since his tonsil operation a year before. The swelling on his face 
or jaw was not thought more than a passing trouble. The existence of good 
health is not negatived by the presence of mere symptoms or slight ailments. 
See Laury v. Northwestern Mut. Life Ins. Co., 180 Minn. 205, 230 N. W. 648, 231 
N. W. 824, and cases cited. Thus in Penn Mut. Life Ins. Co. v. Mechanics’ Sav. 
Bk. & Tr. Co. (C. C. A.) 72 F. 413, 432, 38 L. R. A. 33, it is said, citing many 
cases: ‘ 

“Tt is well settled that mere temporary ailments or affections, not of a serious 
or dangerous character, which pass away, and are likely to be forgotten, because 
they leave no trace in the constitution, are not to be regarded as diseases, within 
the meaning of a life insurance policy.” 

The jury may have believed that the insured acted in good faith and that 
omissions were thought to be of matters of no consequence. It was not required 
to find that his statements were “willfully false or intentionally misleading.” See 
Continental Cas. Co. v. Owen, 38 Okl. 107, 131 P. 1084, 1088; Penn Mut. Life 
Ins. Co. v. Mechanics’ Sav. Bk. & Tr. Co. (C. C. A.) 72 F. 413, 38 L. R. A. 33. 

[3] 3. Complaint is made of the refusal of the court to receive in evidence 
the written statement of Dr. Bateman, made on a blank of the defendant, claimed 
to be a part of the plaintiff’s submitted proofs of death. 

It is settled law that proofs of death of the insured are admissible as admis- 
sions of the beneficiary though he did not know the character of the statements 
in them. Laury v. Northwestern Mut. Life Ins. Co., 180 Minn. 205, 230 N. W. 
648, 231 N. W. 824, and cases cited; Mutual Ben. L. Insurance Co. v. Higgin- 
botham, 95 U. S. 380, 24 L. Ed. 499; Michalek v. Modern Brotherhood, 179 Iowa, 
33, 161 N. W. 125; Metropolitan Life Ins. Co. v. Dabudka, 232 Mich. 36, 204 
N. W. 771; Klein v. Prudential Ins. Co., 221 N. Y. 449, 117 N. E. 942; Voelkel 
yv. Supreme Tent, 116 Wis. 202, 92 N. W. 1104; Haughton v. tna Life Ins. Co., 
165 Ind. 32, 73 N. E. 592, 74 N. E. 613; 8 Couch, Cyc. Ins. Law, §§ 2226, 2227; 37 
C. J. p. 632, § 435; Note 17 A. L. R. 366; Decennial Digests, Insurance, Key 550; 
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2 Minn. & N. W. Digest, Insurance, Key 550. The reason of the rule is that the 
beneficiary has made use of the statement for purposes of his own in making 
proof to the insurer of an essential fact, and so it may be used against him; or, 
as it is said: “The party’s use of a document made by a third person will fre- 
quently amount to an approval of its statements as correct, and thus it may be 
received against him as an admission by adoption.” 2 Wigmore, Ev. (2d Ed.) § 
1073 (4). The use of the statement is not an estoppel; it is an admission. 

[4] 4. The policy provided for disability benefits to the insured. The bene- 
ficiary was not interested in them. 

On September 3, 1931, more than three months before his death, the insured 
applied for total and permanent disability benefits. The statement of Dr. Bateman 
was included in his proof of disability. It was headed: “Proof of Permanent and 
Total Disability.” It was dated September 4, 1931. It was sent to the company, as 
near as the record shows, by its local agent. It was not a part of the res geste 
when the transaction involving the plaintiff’s proof of death or her cause of action 
is viewed. The plaintiff had no duty in respect to the disability proof. It was her 
husband’s proof—not her proof. She did not know its contents. Whatever she did 
relative to it was done in behalf of her husband. It was not offered as a part of 
her proof. It was not to be used in her interest. It was not so used. Her proof 
of death under the policy was made on December 16, 1931. It was a formal proof 
with a physician’s statement. That statement was admissible as an admission 
against her; but Dr. Bateman’s written statement was not a part of her proof 
of December 16, 1931. If offered as a part of her husband’s proof of disability, as 
in fact it was, it assumedly was competent as his admission. The statement was 
offered as that of Dr. Bateman in connection with the proof of disability. It was 
not identified as a part of the plaintiff’s proof of her husband’s death, as clearly 
it was not. It was in proof of disability—not of death—and it was the proof of 
the insured. Under these facts it was not competent proof of an admission by 
the beneficiary. Richardson v. North Am. Life & Casualty Co., 142 Minn. 295, 172 
N. W. 131; Salts v. Prudential Ins. Co., 140 Mo. App. 142, 120 S. W. 714; Smith 
v. Royal Highlanders, 96 Neb. 790, 148 N. W. 952; Cox v. Royal Tribe, 42 Or. 
365, 71 P. 73, 60 L. R. A. 620, 95 Am. St. Rep. 752. The case of Watkins v. 
Metropolitan Life Ins. Co., 158 Ark. 386, 250 S. W. 350, may be noted. There the 
beneficiary was the same in two policies upon the same life, each in a different 
company. It was held that a statement in the proof of death under one policy 
constituted an admission in a suit on the other. That case is interesting in connec- 
tion with those cited, but the principle involved is different. When the statement 
of Dr. Bateman was offered, the claim of the plaintiff to recover disability benefits 
had been withdrawn. It was inadmissible. 

[5] 5. But all this aside, and conceding that the statement should have been 
~— in evidence, no prejudice could have resulted from an erroneous exclusion 
of it. 

The defendant in its brief claims the portion most material in Dr. Bateman’s 
statement was this: 

“State diagnosis and describe fully the injury or illness causing present dis- 
ability. Hodgkin’s disease. When he came in May he had a typical Pal Epstein 
fever, enlarged spleen, cervical, inguinal & some axillary admopathy. Great weak- 
ness, sweats, loss in weight. 

“Are the symptoms principally objective or subjective? Mainly objective.” 

And the statement as to when the insured’s health was first affected: 

“When was the insured’s health first affected in the present disability? 
According to statement & history of insured about April 1, 1931.” 

There was no question but that the decedent died of Hodgkin’s disease. The 
beneficiary said so in her proof of his death; all the physicians said so; and the 
court charged the jury so. 

Dr. Bateman fixed the commencement of the disease as about April 1, 1931. 
This was after the issuance of the policy. Other physicians, in their statements 
filed with the proofs of loss offered in evidence by the defendant, fixed it vari- 
ously at a month or so later. None put it as early as the issuance of the policy. 
With the instrument in evidence the result must have been the same. 

Besides, the statement of Dr. Bateman apparently is based upon hearsay; and, 
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if so, it is incompetent within our holding. Laury v. Northwestern Mut. Life 
Ins. Co., 180 Minn. 205, 230 N. W. 648, 231 N. W. 824. 

The effect of the admission of the insured as against the beneficiary may be 
an interesting question. See 2 Wigmore, Ev. (2d Ed.) § 1081 (1); 2 Jones, Ey. 
(2d Ed:) § 918; 6 Columbia L. Rev. p. 509. The interest of the beneficiary here 
was not vested absolutely, for the policy gave the insured the right of substitution 
However, in a proper sense the beneficiary’s right was not a derivative one. The 
question had not been discussed by counsel, and in any event the answer to it is 
not controlling. We refrain from discussing it. 

Order affirmed. 


SCHMIDT v. PRUDENTIAL INS. CO. OF AMERICA. No. 29501. 
Supreme Court of Minnesota. Dec. 8, 1933. 
251 Northwestern Reporter 683. 
1. INSURANCE. 

Life policy issued without medical examination is void only if misrepresenta- 
tions in application were willfully false or intentionally misleading (Minn. St. 1927, 
§§ 3370, 3396). 

(For other cases, see Insurance, Dec. Dig. § 289.) 

2. INSURANCE. 

Whether statements of insured, who was suffering from high blood pressure, 
in application were willfully false or intentionally misleading so as to avoid life 
policy issued without medical examination held for jury (Minn. St. 1927, § 3396). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

Statute providing for avoidance of life policy issued without medical exam- 
ination only if statements in application were willfully false or intentionally mis- 
leading could not be circumvented by condition in policy that it should not take 
effect if insured was not in sound health at date of policy (Minn. St. 1927, § 3396). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Syllabus by the Court. 

1. An insurance policy issued without medical examination is governed by 1 
Mason Minn. St. 1927, § 3396, which avoids policy only if misrepresentations in ap- 
plication were willfully false or intentionally misleading. 1 Mason Minn. St. 1927, 
§ 3370, providing that no misrepresentation in application avoids policy unless made 
with intent to deceive, or unless matter represented increased risk of loss, held not 
to govern policy issued without medical examination. 

2. Upon the evidence held that it does not appear as matter of law that in- 
sured’s statements in application were willfully false or intentionally misleading. 


3. Statute providing for avoidance of insurance policies issued without medical 
examination only if statements in application were willfully false or intentionally 
misleading cannot be circumvented by the insurer by the insertion in the policy of 
a condition that the policy shall not take effect if the insured is not in sound 
health at the date of issuance thereof for such represents an attempt to avoid the 
policy even though the statements in the application were not willfully false or in- 
tentionally misleading. 

Appeal from District Court, Ramsey County; John W. Boerner, Judge. 

Suit by Katherine Schmidt, as special administratrix of the estate of Theodore 
A. Schmidt, deceased, against the Prudential Insurance Company of America. Ver- 
dict for plaintiff. From an order denying defendant’s motion for judgment for 
=" for $9.30, notwithstanding the verdict or for a new trial, defendant ap- 
peals. 

Affirmed. 


Oppenheimer, Dickson, Hodgson, Brown & Donnelly and George W. Jansen, 
all of St. Paul, for appellant. 

Alfred R. Sundberg, of St. Paul, for respondent. 

Devaney, Chief Justice. f 

Plaintiff, as special administratrix of the estate of Theodore A. Schmidt, her 
husband brings this suit against the defendant insurance company to recover $500 
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under a certain nonmedical examination insurance policy issued on his life July 
6, 1931. The jury found for plaintiff, and, from an order denying defendant’s mo- 
tion for judgment for plaintiff for $9.30, the amount of premiums actually paid by 
the insured, notwithstanding the verdict or for a new trial, defendant appeals. 

The questions presented for determination by this court are as follows: (1) 
What effect has 1 Mason Minn. St. 1927, § 3396, on the avoidance of nonmedical 
examination life insurance policies? (2) Were the statements made by insured in 
his application for insurance willfully false and intentionally misleading as a mat- 
ter of law? (3) Are the provisions found in the application for inSurance and in 
the policy itself requiring the insured -to be in sound health on the date of the ap- 
plication and on the date of the issuance of the policy to be construed as condi- 
tions precedent to the taking effect of the policy? 

[1] 1. The insured, Theodore A. Schmidt, for many years had been, and was 
at the time of his death, in the employ of the Northern Pacific Railroad. In his 
application for insurance he made certain answers as to his physical condition. In 
these he stated that the present condition of his health was good; that he never 
was seriously sick; that no physical or mental defect existed; and that he never 
suffered from heart disease. There was no medical examination. In fact the in- 
sured was not in good health at the time of signing the application nor at the time 
of the issuance of the policy. He had been treated some months previous to that 
date for what he called “shortness of breath” at the Northern Pacific Beneficial 
Association Hospital. This treatment was free, the insured being a member of the 
association by virtue of his employment. This “shortness of breath” was in reality 
caused by high blood pressure. 

1 Mason Minn. St. 1927, § 3396, provides: 


“In any claim upon a policy issued in this state without previous medical ex- 
amination, * * * the statements made in the application as to the age, physical con- 
dition, and family history of the insured shall be valid and binding upon the com- 
pany, unless willfully false or intentionally misleading.” 

In Hafner v. Prudential Ins. Co. (Minn.) 247 N. W. 576, this section of the 
statute was held to apply to a policy such as we here are considering. In that case 
the application of 1 Mason Minn. St. 1927, § 3370, was discussed at length and was 
held not to apply to policies of the nonmedical examination type. Under section 
3370 the court has announced a rule which renders the question of the applicant’s 
intent of no consequence if he-made material misrepresentations which increased 
the risk of loss. The manifest object of section 3396 was to make the question of 
intent all important. As to the insured, therefore, section 3396 announces a less 
harsh rule and prevents the avoidance of nonmedical examination policies on the 
ground, of material misrepresentations where made as to “age, physical condition, 
and family history” unless such are willfully false or intentionally misleading. In 
this connection, see Elness v. Prudential Ins. Co. (Minn.) 251 N. W. 183, filed No- 
vember 24, 1933. 

[2] 2. Defendant argues that since Schmidt’s attendance at the hospital and the 
prescription there received for his “shortness of breath” manifestly were known to 
him and yet were not disclosed in his answers given in the application, the state- 
ments in the application were willfully false and intentionally misleading as a mat- 
ter of law. There is here no testimony from any one that the insured knew that 
he was suffering from high blood pressure or heart disease or that he knew the 
nature of the medicine prescribed. He had been employed at the Northern Pa- 
cific shops for 19 years, and except for slack periods, had worked continuously. 
He appeared to be in good health. He never complained of being in ill health ex- 
cept for what he termed “shortness of breath,” and advised no member of his fam- 
ily that he was suffering from high blood pressure. The Sunday before his death 
he attended a family picnic and took part in a baseball game, which argues rather 
persuasively that neither the insured nor the members of his family knew that he 
was a sufferer from any heart ailment. The jury might well conclude that the in- 
sured did not know that he was suffering from high blood pressure and therefore 
that he could not willfully have misrepresented the fact relating thereto. Under 1 
Mason Minn. St. 1927, § 3396, a willfully false and intentionally misleading ans- 
wer is one which is consciously made with a premeditated design so to falsify the 
facts as to lead the insurer to act where he otherwise would not. Willfully false 
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denotes knowingly concealed. If the jury found, as they might well do under the 
evidence, that decedent did not know of his ailment when filling out his applica- 
tion, obviously there was no willfully false or intentionally misleading statement 
within the above definition. 

Another reason for our conclusion that the answers were not willfully false or 
intentionally misleading as a matter of law under the above definition is this: The 
jury might have found from the testimony that the circumstances under which the 
application for insurance was taken were such that decedent did not understand 
fully the questions when asked. Two agents of the defendant were present and 
had separate parts in securing the application. One agent, Kochsiek, relates it 
thus: 

“Well, I might tell how—tell of our conversation if it isn’t out of order, how 
we go about this. Went in there and had a nice chat with the family, and, as we 
do, I usually do most of the talking, the agent calls there right along, he kind of 
sits in the background and he writes the applications. Not an unusual procedure, 
we do that right along. * * * And then I suggested to Mr. Schmidt that he being 
the only member of the family that wasn’t insured in the Prudential, it would be 
nice for him to come in. And we talked about it for a bit, and finally he seemed to 
be leaning towards the Prudential, and I proceeded to ask him the questions on 
the application, and Mr. Tracey [the other agent] took the cue and wrote it.” 


The insured did not seek insurance but, as related, he had been solicited to 
apply for a policy and to join with some twenty odd members of his family who 
held policies in defendant company. The testimony as to the somewhat confused 
manner in which the answers as to health and history were elicited from the in- 
sured is not surprising when we learn that on this occasion of securing insured’s 
application defendant’s agents succeeded in securing similar applications from 
three other members of the insured’s family, a circumstance which might well 
give rise to confusion and tend to inaccuracy. There appears to us to be no escape 
from the conclusion that the answers to questions put to insured in the application 
were not willfully false or intentionally misleading as a matter of law, and that 
the fact question properly was submitted to the jury. 


[3] 3. The defendant contends that the condition of unsound health, even 
though unknown to the insured, so affected the situation that the policy never in 
fact became an obligation of the defendant because of the clear breach of what 
defendant claims is a condition precedent. This condition precedent, denominated 
a “preliminary provision,” occurs in different form in the application attached to 
the policy as well as in the policy itself. We are here interested in the provision 
in the policy which states: 

“This policy shall not take effect if the insured die before the date hereof, or 
if on such date the insured be not in sound health, but in either event the pre- 
miums paid hereon, if any, shall be returned.” 

It is defendant’s contention that under this clause, the fact of unsound health 
is the controlling factor and avoids the policy even though such unsound health 
was unknown to the insured. Defendant reasons that the admitted ill health of the 
insured left nothing for the jury to pass upon in this case; that the question of 
the willfully false and misleading character of the statements as to age, health, 
and family history mattered not at all inasmuch as the insured was in fact in ill 
health. We cannot concur in this reasoning. In our view the statute affecting the 
nonmedical examination policies (1 Mason, Minn. St. 1927, § 3396) here takes effect 
and states ckearly the exact situation of the parties and the circumstances under 
which the policy might become void. The language in this section of the statute 
which provides that the statements shall be “valid and binding” must here be 
given a significant meaning. This law, intended and designed to protect the army 
of holders of nonmedical examination policies, cannot thus be circumvented by 
the insertion of a “preliminary provision” which frustrates the plain intent of the 
statute that the policy shall not be avoided unless the statements in the application 
are willfully false or intentionally misleading. We agree that the company has a 
right to protect itself against uninsurable risks and that such may be accomplished 
in part by a medical examination and by independent investigation before the issu- 
ance of the policy. Where, however, the insurance company chooses to issue non- 
examination policies, it can only do so subject to our statute, the effect of which 
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cannot be avoided by the insertion in the policy of any “condition precedent” which 
attempts to destroy its meaning and effect. In Salts v. Prudential Ins. Co., 140 
Mo. App. 142, 120 S. W. 714, the Missouri court under a somewhat similar statute, 
took the same view that we are here expressing. In that case the statute provided 
that no misrepresentation made in obtaining a policy of life insurance shall render 
the policy void unless the matter misrepresented actually contributed to the event 
or contingency which matures the policy, namely the death of insured. Insured 
stated in her application that she was in good health. A condition of the policy 
provided that the company assumed no obligation if insured was not in good health 
at the date of issuing the policy. On such date insured was not in fact in sound 
health, but such condition did not contribute to her death. The court allowed re- 
covery on the policy on the ground that this condition precedent regarding sound 
health was an attempt to circumvent the statute and hence invalid. In Stephens v. 
Metropolitan Life Ins. Co., 190 Mo. App. 673, 176 S. W. 253, the same statute was 
involved and the policy’provided that no obligation was assumed by the insurer un- 
less the insured was in sound health at the time of the issuance of the policy. The 
court said (at page 254 of 176 S. W., 190 Mo. App. 673): 

“* * * The rule of decision is established to the effect that the conditions in 
the policy [requiring insured to be in sound health at date of issuance of policy] 
are unavailing to the company * * * for otherwise such condition would thwart the 
purpose of the statute and impinge the declared public policy of the state in re- 
spect of life insurance contracts.” 

We conclude that section 3396 and not section 3370 of 1 Mason Minn. St. 1927 
governs this policy; that it does not appear as a matter of law that insured’s state- 
ments in his application for insurance were willfully false and intentionally mis- 
leading; that the jury’s finding that the statements were not false or misleading is 


supported by the evidence; and that the alleged condition precedent is here un- 
availing to defendant. 


Order affirmed. 
Olsen, J., took no part. 


DAVIS v. GULF STATES INS. CO. No. 30851. 
Supreme Court of Mississippi, Division A. Nov. 20, 1933. 


151 Southern Reporter 167. 
Syllabus by the Court. 

1. INSURANCE. ; s : 

In action on life policy, whether insured took out policy and paid premiums 
thereon held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 
2. INSURANCE. oe ; : 

Every person has insurable interest in his own life, and may procure insur- 
ance and name as beneficiary any person whom he desires. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 
3. INSURANCE. : s ’ a Dol 

Life insurance contract procured and paid for by insured in good faith is 
not “gambling contract.” 

(For other cases, see Insurance, Dec. Dig. § 119.) 
4. INSURANCE. . 4 

Life policy procured by insured, on inducement of beneficiary having no 
insurable interest in insured, to evade law against wagering insurance, is void. 

(For other cases, see Insurance, Dec. Dig. § 119.) 
5. INSURANCE. 

In action on life policy, whether insured died of myocarditis, which disease 
under terms of policy limited insurer’s liability, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
6. INSURANCE. 
_ In action on life policy, burden was on insurance company to establish that 
insured died of disease limiting liability under policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
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Appeal from Circuit Court, Warren County; E. L. Brien, Judge. 

Action by Tom Davis against the Gulf States Insurance Company. From a 
judgment of the circuit court affirming in part and reversing in part a judgment 
of the county court in favor of plaintiff, plaintiff appeals, and defendant cross- 
appeals. 

Reversed and rendered. 

Vollor & Teller, of Vicksburg, for appellant. 

3runini & Hirsch, of Vicksburg, for appellee. 

McGowsEn, Justice. 

Davis, the appellant, brought suit against the Gulf States Insurance Company, 
appellee and cross-appellant, on a policy of insurance on the life of Barnes, seek- 
ing to recover $380, the full face value of the policy. The insurance company 
denied liability, and, issue having been made up, there was a verdict for the 
plaintiff, the appellant, for $190, and judgment accordingly. Appeal upon the record 
was prosecuted to the circuit court, and, upon its consideration there, the court 
affirmed the verdict and judgment of the county court as to liability, reversed it 
as to the amount of recovery judgment, and entered a judgment for $47.50 and 
costs in favor of the appellee. 

The appellant, Tom Davis, prosecuted a direct appeal to this court, and the 
insurance company prosecuted a cross-appeal. 

The facts essential to a decision of the case on both appeals are: Davis was 
a negro operating an elevator in a building in which the appellee insurance com- 
pany had an office. Erwin, an agent of the insurance company, approached Davis 
for names of possible insurance applicants. Davis suggested that Barnes, the 
insured herein, would perhaps take out insurance. Thereupon Erwin, the agent, 
called upon Barnes and secured his application, and, according to the appellant's 
evidence, carried the policy to Barnes, who instructed him to deliver the policy to 
the appellant, Davis, who was named as beneficiary in the policy of insurance. 
Davis was not related to, nor a creditor of, Barnes, the insured. His statement is 
that the policy was delivered to him by the agent of the insurance company at the 
request of the insured, and that the insured gave him the money with which to 
pay the policy premiums weekly, that is, 25 cents a week, and that the premiums 
were all paid by him with money given to him by Barnes. 

The agent of the insurance company, Erwin, testified that the policy was taken 
out by the beneficiary, Davis, and delivered to him, and never presented to Barnes, 
the insured, and that the premiums were paid by the beneficiary, the appellant 
herein, and not by Barnes, the insured. 

The policy on its face, in full type, fixes the amount payable at the death of 
the insured, $380, but there was a provision in the face of the policy to this effect: 
“Tt is understood and agreed that if the Insured is ten years of age, or older, 
when this policy is issued, the liability of the Company shall be limited during the 
first six calendar months this policy is in force to one-half of the sum named in 
the schedule above.” 


The policy stipulated that it was subject to the conditions named therein and 
on the reverse side thereof. On the reverse side of the policy under the heading 
“Conditions,” in fine print, there are fourteen paragraphs, No. 8 of which reads: 
“Limitation. Unless otherwise stated in a waiver signed by the President or Secre- 
tary, this policy shall be void if the Insured, before its date, has been rejected 
for insurance by this or any other company, order or association, or has been 
attended by a physician for any serious disease or complaint, or has ever had 
before said date paralysis, cerebral hemorrhage, tuberculosis, or other pulmonary 
disease or chronic bronchitis, asthma, cancer or any disease of the heart, liver, 
or kidneys and in the event of the death of the Insured within the first twelve 
(12) months from the date of the policy, due directly or indirectly to any of the 
above named causes or diseases, or from homicide, the liability of the Company 
will be limited to one-fourth (44) of the sum otherwise payable.” 

The cause of death of the insured as shown by the evidence—only by the 
proof of death filed with the insurance company—was myocarditis, the proof of 
death filed containing this question and answer: “Q. What was the cause of 
death? A. Myocarditis,” which unsworn proof was signed by Davis, the bene- 
ficiary. Davis, as a witness in his own behalf, testified that he did not fill out the 
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policy, that it was done by a physician and the agent of the insurance company. 
He testified that he did not know the cause of the insured’s death, nor did he 
know what “myocarditis” was; his testimony to that effect being: “Q. State if 
vou know what myocarditis is? A. It might be something you find in the woods 
for all I know.” 

There was evidence as to the release of the policy by the insured, secured by 
the agent of the insurance company a few days before Barnes, the insured, died, 
and at a time when Barnes was speechless, but no point is made here of the 
release, as the jury found by its verdict that the policy was in force at the time 
Barnes died. 

{1} On the cross-appeal, it is urged by the insurance company that there should 
have been no recovery, for the reason that Davis, a friend only of the insured, 
Barnes, had no insurable interest in the life of Barnes, because he, the appellant, 
took out the insurance in fact and paid the premiums thereon, and at the instance 
of the appellant the court instructed the jury that they must find that the deceased, 
the insured, took out the policy and paid the premiums thereon before the jury 
would be warranted in finding a verdict for the beneficiary. 

The evidence of the beneficiary, Davis, the agent, Erwin, and the insurance 
company is in direct conflict. The jury settled the issue in favor of the defendant. 
We think the court properly submitted that issue to the jury. 

Recently this court in the case of National Life & Accident Insurance Co. v. 
Ball, 157 Miss. 163, 127 So. 268, held that, in a case where the insured was 
mother-in-law of the beneficiary, and the beneficiary took out the insurance and 
paid the premiums thereon with the consent of the insured and with the knowledge 
of the insurance company, the son-in-law had no insurable interest in the life of 
the mother-in-law, and that there was no reasonable ground founded upon the 
relation of the parties to expect some advantage to the son-in-law from the con- 
tinuance of the assured’s life, and that the policy was in contravention of public 
policy and void. To the same effect is Murphy v. Red, 64 Miss. 614, 1 So. 761, 60 
Am. Rep. 68; 37 C. J. p- 385, § 51; Warnock vy. Davis, 104 U. S. 775, 779, 26 
L. Ed. 924; and that principle is well established as to most states where there are 
controlling statutes. 


[2-4] But it is the contention of the appellant, Davis, that the jury have 
found that the insured took out a policy of insurance on his own life and paid 
all premiums thereon; in other words, that the beneficiary had not procured the 
insurance. Such was the verdict of the jury, and which, in our opinion, was 
warranted. It is well settled that every person has an insurable interest in his 
own life, and that he may procure insurance and name as beneficiary in the policy 
any person whom he desires to be the beneficiary. This rule is as firmly fixed in 
the jurisprudence of this country as the other. It is not a gambling contract if 
the insured, in good faith, procures and pays for the insurance. Much emphasis 
is placed by the courts upon the payment of the premiums on the policy, and in 
some cases it seems to have been the determining factor. See 14 R. C. L. p. 919, 
p. 1384, and we quote the following from 37 C. J. 389: 


“What Constitutes—(1) Interest of Insured. A person may in good faith and 
without fraud, collusion, or an intent to enter into a wagering contract, lawfully 
take out a policy of insurance on his own life and make the benefit payable to 
whomsoever he pleases, either himself or his estate or a third person regardless 
of whether or not the latter has an insurable interest; insured has an unlimited 
insurable interest in his own life which is sufficient to support the policy; and, 
except in some jurisdictions, the transaction is not contrary to statute or public 
policy. On the other hand the policy is invalid where it was procured by insured, 
on the inducement of the beneficiary, for the purpose of enabling the latter to 
effect insurance on the life of a person in which he had no insurable interest and 
thereby to evade the law against speculative or wagering insurance; but in such 
case it is not so much a question whether the beneficiary had an insurable interest 
in the life of the person who procured the policy as it is a question of the good 
faith and motives behind the procurement. * * *” See, also, National Life & 
Accident Insurance Co. v. Bridgeforth, 220 Ala. 314, 124 So. 886; 2 Cooley, Briefs 
on Ins. (2d Ed.) 1298; Dolan v. Supreme Counsel, 152 Mlich. 266, 116 N. W. 383, 
5 Ann. Cas. 232, 16 L. R. A. (N. S.) 555 and annotations thereto. 
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The good faith of the issuance of this policy was settled by the jury adverse 
to the contention of the cross-appellant, the insurance company. 

[5, 6] The only further question presented in the cross-appeal is as to the 
amount of recovery under the terms of the policy. The cross-appellant, the insur- 
ance company, seems to contend that the answer as to the cause of the death of 
the insured, myocarditis, a disease of the muscles of the heart, which may be 
either chronic or acute, limited the recovery in this case at all events to one-fourth 
of the amount payable under the policy, but for the limitation the amount due 
under the conditions existing here would be $190. But, under the exception which 
is set forth at length, it is our opinion that, if the insured had any of the diseases, 
including one of the heart named in section 8 of the policy’s provisions, at the 
time the policy was taken out, or if he died of any of the diseases mentioned 
therein, that the limitation, if proved, was a matter defensive to the insurance 
company; and, if it had been shown without question that the insured died of 
myocarditis, the recovery would be limited to $47.50. But we think, under all the 
circumstances of the case here, the county court properly submitted the question 
to the jury as to whether or not the insured died of myocarditis, and the jury 
have decided on the evidence which we have set forth—that it was not proved 
that he died of the said disease. 

The burden of proof was on the insurance company to show that the insured 
died of one of the diseases named in the exceptions in the policy, and in the 
unsworn proof of death the beneficiary stated the cause as myocarditis. That was 
an unsworn statement, an admission against interest, which the appellant said 
others had inserted in the proof of death; and his testimony in explanation 
thereof is that he did not know the cause of the insured’s death, and he did not 
know of such a disease as myocarditis; so that his sworn statement is that he did 
not know the cause of the insured’s death. The burden of proof was upon the 
insurance company to show that the insured died of one of the diseases named 
in section 8 of the conditions named in the policy. See Jefferson Standard Life 
Ins. Co. v. Jefcoats, 164 Miss. 659, 143 So. 842. 

The appellant urges that the exceptions enumerated covered directly or in- 
directly all the diseases to which the cause of death of a human being might be 
attributed, and urges on this court, as a matter of public policy, the decisions of 
courts which declined to enforce such an exception. However, we can imagine 
that there might be other causes of death not within the exceptions named. But 
we will say that the agent, the representative of the insurance company, rushed to 
the bedside of a speechless man to secure a release from liability by the company. 
But there is no showing that Barnes, the insured, was not of lawful age and fully 
qualified to make a contract; and, if he made a contract of so little benefit to 
him, it is not for us as a court to so construe it as to relieve him of his folly. 
One answer might be that he paid but a small sum for the amount of insurance, 
and the answer to that might be that there was to be paid but a small sum if the 
insurance company became liable on the policy. 

We are of the opinion that all the other questions argued are disposed of by 
what we have heretofore said; that the verdict of the jury in the county court 
should have been upheld by the circuit judge on appeal; that the beneficiary, 
Davis, was entitled to recover the full amount due on the policy, which was $190, 
the jury having found the issues of fact against the insurance company. 

A judgment will be rendered here in accordance with the verdict of the jury 
in the county court for the appellant, Davis, for $190 and interest, against the 
insurance company. 

Reversed, and judgment here for appellant. 


BATTAH y. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Term, Second Department. Oct. 6, 1933. 
267 New York Supplement 682. 
1. INSURANCE. 


In action on life policy which provided that insurance should not take effect 
if insured was not in sound health on date thereof, plaintiff had burden to prove 
insured’s sound health. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 
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Appeal from Municipal Court of City of New York, Borough of Brooklyn, 
Fifth District. 

Action by James Battah, as executor under the last will and testament of 
Elias Battah, deceased, against the Prudential Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. 

Reversed on the law, and new trial granted. : 

Argued September term, 1933, before Cropsey, MacCrate, wis Johnston, JJ. 

Solon Weit, of New York City, for appellant. 

Samuel H. Block, for respondent. 

Per Curiam. 

Judgment unanimously reversed upon the law, and new trial granted, with $30 
costs to appellant to abide the event. 

[1, 2] The court erred in refusing to charge that the burden was upon the 
plaintiff of establishing that the insured was in sound health when the policy was 
issued, and in charging that the burden of proof was on the defendant to show 
that the insured then was not in sound health. The policy contained what is 
designated therein as a “Preliminary Provision,” and which reads as follows: 
“This policy shall not take effect if the insured die before the date hereof, or if 
on such date the insured be not in sound health, but in either event the premium 
paid thereon, if any, shall be returned.” Whether the insured was in’ sound health 
at the time the policy was issued was a question of fact. The burden of proof 
cn that question was of major importance in the decision of the case. It was, 
therefore, capital error to rule as the trial court did. Under the authorities which 
we think contain the better rule, although there are others to the contrary, the 
plaintiff has such burden. Murray v. Narwood, 192 N. Y. 172, 84 N. E. 958; 
Goodfriend v. American Credit Indemnity Company, 217 App. Div. 635, 217 
N. Y. S. 162; Cooley’s Briefs on Insurance (2d Ed.) Vol. 1, p. 693; Lee v. Pru- 
dential Life Insurance Company, 203 Mass. 299, 89 N. E. 529, 17 Ann. Cas. 236; 
Greenbaum v. Columbian National Life Insurance Co. of Boston (C. C. A.) 62 
F.(2d) 56, 58; Person v. Attna Life Insurance Company (C. C. A.) 32 F.(2d) 
459; Mohr vy. Prudential Insurance Company, 32 R. I. 177, 78 A. 554; Karp v. 
Metropolitan Life Insurance Company (N. H.) 164 A. 219. No opinion. 


WALL v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. Dec. 22, 1933. 


267 New York Supplement 129. 
1. INSURANCE. 

Plaintiff, who, after reinstating policies on friend’s life containing facility of 
payment clause, and paying premiums for several years, permitted policies to lapse, 
could not recover premiums paid on ground of agent’s fraud in representing that 
plaintiff would collect face of policies on insured’s death, though plaintiff had no 
present insurable interest therein, where company had not repudiated policies 

(For other cases, see Insurance, Dec. Dig. § 198[4].) 

2 INSURANCE. 

Lack of original insurable interest is not always defense to action on life 
policy containing facility of payment clause. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

Appeal from City Court of Yonkers. 

Action by Christina F. Wall against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff in the amount of $779.44, defendant appeals. 

Reversed on the law, and complaint dismissed. 

Argued before Lazansky, P. J., and Young, Hagarty, Tompkins, and Davis, JJ. 

Leonard M. Gardner, of New York City, for appellant. 

Joseph W. Bryan, of Yonkers, for respondent. 

Davis, Justice. 

[1] The plaintiff has recovered the amount of premiums paid by her cn 
policies of life insurance with a “facility of payment” clause therein. The policies 
were taken out by a Mrs. Carri, and allowed to lapse by nonpayment of premiums. 
Plaintiff, as a friend of the insured, was then solicited by an agent to reinstate 
them by paying back premiums. After paying the premiums for about ten years, 
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she failed to pay further, and the policies again lapsed. She alleges that she was 
induced to pay the premiums by fraudulent representations of the agent. 

The only claim of fraud is, in substance, that in the course of his solicitation 
the agent represented to plaintiff that she would collect the face of the policies 
if Mrs. Carri died. She says that she relied on this statement, although she had 
no present insurable interest in the life of the insured. 

[2] This representation, even if separated from the other statements concern- 
ing plaintiff’s rights in the policies, was nothing more than the agent’s interpreta- 
tion of the legal effect of the policies. Nor was his conclusion necessarily erron- 
eous, viewed in the light of subsequent events which were then anticipated. There 
was no loss, for the insured is still alive. No one in authority on behalf of the 
defendant has repudiated its obligation to plaintiff. In fact, it has in a measure 
recognized the validity of the policies in her hands by accepting the premiums 
with knowledge of the fact of plaintiff's relation with the insured; and it has 
paid dividends on the policy to her. The representation by the agent that payment 
would be made to her was coupled with a statement that the plaintiff was the only 
friend of the insured and might have to take care of her. Had there heen loss 
and no other superior equities had intervened, it is likely that the plaintiff could 
have enforced payment and defendant would have been estopped from denying 
liability—at least if she had incurred expense in behalf of the insured. Shea v. 
United States Industrial Ins. Co., 23 App. Div. 53, 48 N. Y. S. 548; Matter of 
Arnott, 148 Misc. 226, 265 N. Y. S. 410. In this type of policy a lack of original 
insurable interest is not always a defense. Foryciarz v. Prudential Insurance Co. 
of America, 95 Misc. 306, 158 N. Y. S. 834, affirmed 177 App. Div. 952, 164 
N. Y. S. 1092; Zornow vy. Prudential Insurance Co., 210 App. Div. 339, 206 
Wi Ye. 92. 

Where the term of a policy has expired without loss or the policy has lapsed 
by nonpayment of premiums, the right to recover premiums paid thereon is some- 
what strictly limited. O’Connor Transp. Co., Inc. v. Glens Falls Ins. Co., 204 App. 
Div. 56, 57, 197 N. Y. S. 549. Assuming that there were fraudulent representations 
in this case, the plaintiff did not rescind on that ground. She simply discontinued 
paying for the reason that payment had become too burdensome. As we have said, 
there had been no repudiation of the contracts on the part of the defendant; and 
it had never been put to the test as to whether, in case of loss, it would pay the 
amounts of the policies to the plaintiff. There is no rescission, no admitted 
illegality, and no established fraud. See Joyce, Insurance (2d Ed.) § 1410a. The 
plaintiff had what appears to have been valid insurance during the term in which 
she was paying premiums and until by her voluntary act she permitted the policies 
to lapse. She has not brought herself within the rule by which recovery of pre- 
miums may be had. O’Connor Transp. Co., Inc. v. Glens Falls Ins. Co., supra, 204 
App. Div. page 58, 197 N. Y. S. 549. 

The judgment of the City Court of Yonkers should be reversed on the law, 
with costs, and the complaint dismissed, with costs. 

Judgment of the City Court of Yonkers reversed on the law, with costs, and 
complaint dismissed, with costs. All concur. 


STEINBERG v. NEW YORK LIFE INS. CO. 
Court of Appeals of New York. Nov. 21, 1933. 
188 Northeastern Reporter 152. 
1. INSURANCE. 


Purpose of statute prohibiting physicians disclosing information acquired in 
attending patients is to prevent physicians from disclosing information which 
might result in humiliation, embarrassment, or disgrace to patient (Civil Practice 
Act, § 352). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. 

Insured, by calling physician who testified that for prior seven months insured 
had been suffering from tuberculosis, waived privilege, entitling insurer to intro- 
duce testimony of other physicians who had treated insured to establish that 
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insured was suffering from same disease before he filed application for life insur- 
ance (Civil Practice Act, §§ 352, 354). 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Julius Steinberg against the New York Life Insurance Company. 
From a judgment of the Appellate Division (238 App. Div. 206, 264 N. Y. S. 399), 
which affirmed a judgment of the Special Term in favor of plaintiff, defendant 
appeals. 

; Reversed and new trial granted. 

Louis H. Cooke, of New York City, William G. Birmingham, of Liberty, and 
Kenneth deF. Carpenter, of New York City, for appellant. 

Ellsworth Baker and Morris M. Oppenheim, both of Monticello, for respond- 
ent. 

Husss, Judge. 

The appellant, on December 20, 1928, issued and delivered to the respondent 
an ordinary life insurance policy for $5,000, with disability and double indemnity 
benefits. Thereafter, it issued and delivered to respondent three other policies of 
the same type. Before the first policy was issued, a physical examination of 
respondent was made by appellant’s medical examiner. At the time of the exam- 
ination, the respondent answered in writing certain questions in regard to his health 
and prior physical condition. A copy of the questions and answers were attached 
to the policies as required by section 58 of the Insurance Law (Consol. Laws, c. 
28). Two of the questions and the answers thereto were as follows: 

“8. Have you ever consulted a physician or practitioner for or suffered from 
any ailment or disease of * * * the heart, blood vessels, or lungs? No.” 

“10. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answers? No.” 


Thereafter, three supplemental applications for insurance were made by the 
insured. The four policies were issued and delivered by the appellant in reliance 
upon the answers made by respondent to the questions which he answered as part 
of the medical examination including the questions and answers quoted above. 
The two-year incontestability clauses contained in the policies prevent any defense 
as to the ordinary life insurance provisions in the policies, but do not apply to the 
disability and double indemnity benefits. 


This action was brought upon the policies to recover disability benefits, and 
for certain other relief which is immaterial at this time. The appellant’s answer 
so far as material at this time alleged as a defense that answers to questions 
numbered eight and ten heretofore quoted were false in that prior to the date of 
the application, plaintiff had suffered from pulmonary tuberculosis on account of 
which he had consulted, been examined and treated by, physicians. At the trial, 
respondent introduced the policies in evidence and called as a witness a physician 
who had examined him for the first time on the day of the trial. He testified that 
he found from such examination that the insured was then suffering from moder- 
ately advanced active pulmonary tuberculosis. He testified that in his opinion he 
had suffered from that disease and that the same condition had existed since 
January 1, 1932, seven months before the trial, and that he had been totally dis- 
abled from such disease during that period. 


The appellant called two physicians each of whom testified that prior to 
December, 1928, the respondent had consulted him in a professional capacity on 
several occasions, and that on those occasions he was sick. 


The doctors were not permitted to testify that he was suffering from any 
ailment or disease or to state from what he was suffering or give any testimony 
other than that he was sick. The court sustained an objetcion to any other testi- 
mony on the part of the doctors upon the ground that such testimony was pro- 
hibited by section 352 of the Civil Practice Act, which reads: “A person duly 
authorized to practice physic or surgery, or a professional or registered nurse, 
shall not be allowed to disclose any information which he acquired in attending a 
patient in a professional capacity, and which was necessary to enable him to act 
in that capacity.” 

Section 354 provides that the prohibition contained in section 352 may be 
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expressly waived upon a trial by the patient. It does not specify what shall con- 
stitute a waiver or how it shall be manifested. 

At common law, an attending physician who had treated a patient could be 
compelled upon a trial to disclose the information which he acquired during such 
treatment. The Revised Statutes of 1829 (2 R. S. p. 406, § 73) provided that a 
physician should not disclose any information acquired by him in treating a patient. 
That statute was embodied in section 834 of the Code of Civil Procedure and has 
become section 352 of the Civil Practice Act. 

{1] In considering the application of the section under the facts of this case, 
the purpose of the statute and the public policy evidenced by the enactment should 
be appreciated. Its purpose is to protect those who are required to consult physi- 
cians from the disclosure of secrets imparted to them, to protect the relationship 
of patient and physician, and to prevent physicians from disclosing information 
which might result in humiliation, embarassment, or disgrace to patients. When 
the original statute was enacted, it was believed that the benefits which would ac- 
crue from its enactment by preventing disclosure by physicians of information 
gained in consultation and by inspiring confidence between patients and_ their 
physicians would outweigh any injustice which might result in particular cases 
caused by the exclusion of testimony by physicians at trials. 

The privilege is personal to the patient and may be waived by him upon the 
trial of an action in open court. 

[2] The question in this case is whether the respondent in calling a physician 
as a witness and thereby disclosing the fact that he was suffering from moderately 
advanced pulmonary tuberculosis on January 1, 1932, constituted a waiver of the 
privilege so that the appellant should have been permitted to introduce the testi- 
mony of other physicians who had treated him for the purpose of establishing that 
he was suffering from the same disease prior to December, 1928, and had been 
treated by physicians for that disease. 

In the application the question was asked whether the applicant had ever con- 
sulted a physician in regard to various diseases, and he answered “No.” Then fol- 
lowed question 10, heretofore quoted, in which he was asked if he had ever con- 
sulted a physician for any ailment or disease not included in the questions which 
he had already answered, and his answer was “No.” 

Possibly the questions asked the appellant’s medical witnesses should have been 
more definite and limited as to time. No such objection was made to the questions, 
however, and it is apparent from what transpired, that the objections were sus- 
tained solely upon the ground that answers were prohibited by reason of section 
352 of the Civil Practice Act. 


Prior to the decision of this court in Capron v. Douglass, 193 N. Y. 11, 85 N. 
E. &27, 20 L. R. A. (N. S.) 1003, numerous cases had been decided in this state 
holding that where a plaintiff called a physician who gave testimony as to his 
physical condition, that fact did not constitute a waiver of the prohibition con- 
tained in the statute and did not open the door so that the defendant could call 
other physicians to testify as to the physical condition which they found in treat- 
ing the plaintiff. 

Many of those cases are collated in the opinion in Hethier v. Johns, 198 App. 
Div. 127, 189 N. Y. S. 605, reversed 233 N. Y. 370, 135 N. E. 603. 

In Capron v. Douglass, supra, the plaintiff had testified in detail in regard to 
his physical condition. He permitted without objection one doctor who operated 
upon him to describe what he discovered during the operation. When the defend- 
ant called the physician who assisted the doctor who had testified, testimony by 
him was excluded upon objection by plaintiff that it was privileged. 


This court held that ruling to be error and definitely decided that where the 
evidence of one physician is received without objection, the privilege is waived, and 
testimony of a physician who was present and assisted in an operation, when of- 
fered by the opposing party, is competent and should be received. 


While it appears in that case that the plaintiff himself had given testimony as 
to his physical condition and thus opened the door for testimony by physicians of- 
fered by the defendant, the court did not restrict its decision to the facts in that 
case, but expressly decided that where a plaintiff by testimony given by others 
with his knowledge and consent has exposed his physical condition to the public, 








Life] Strang v. Prudential Ins. Co. of America 851 


the door is open to the defendant to offer testimony by physicians upon the same 
subject. 

in the case of Hethier v. Johns, 233 N. Y. 370. 372, 135 N. E. 603, the plain- 
tiff had given testimony as to her physical condition and had called physicians 
who had described her physical condition. The defendant then called a physician 
who had examined her when the physicians who had testified in her behalf were 
not present. 

The trial court excluded the testimony offered. This court decided that such 
ruling constituted reversible error. The opinion after stating that the plaintiff 
herself had testified to her physical condition and the fact that she had consulted 
the physician called by the defendant, then said “The physician may then be called 
by the defendant and examined as to any information acquired by him in the 
course of such consultation or treatment. The rule as it was formerly understood 
was altered by our decision in Capron v. Douglass, 193 N. Y. 11 [85 N. E. 827, 20 
L. R. A. (N. S.) 1003].” To hold that a plaintiff who “tenders to the jury the is- 
sue as to his physical condition,” by means of the testimony of a physician who 
has examined him, has not waived his privilege and opened the door for the re- 
ceipt of testimony from a physician offered by the defendant, while if the same 
testimony had been given by himself, the door would be opened and the privilege 
waived would introduce a refinement not justified by reason, or intended by the de- 
cision in Capron y. Douglass, supra. 

When the respondent called a physician as a witness who testified that for at 
least seven months the respondent had been suffering from “active pulmonary tu- 
berculosis,” he exposed his condition to the public and disclosed the secret which 
the statute was enacted to protect and keep secret. By his own act he removed 
the prohibition of the statute and waived upon the trial the protection which it 
afforded him. 

The contention that a patient may waive the privilege afforded by the statute 
himself by calling a physician and disclosing his physical condition and at the 
same time insist that the statute bars the defendant from calling a physician to 
describe his physical condition, if sustained, would in many cases result in injustice 
and fraud. It would be making a use of the statute never intended by the Legisla- 
ture and not now approved by this court. It is urged by respondent that even if 
it was proper to permit testimony to be given by the doctors called by the defend- 
ant as to respondent’s physical condition during the seven months preceding the 
trial referred to in the testimony given by the doctor called by respondent, it 
would not have been proper to allow testimony by them as to his condition over 
three years before that time when the applications for insurance were signed. 

Such contention overlooks or ignores the purpose of the statute. 

There would be no more humiliation, mortification, or disgrace in having the 
fact disclosed that he was suffering from pulmonary tuberculosis over three years 
and seven months before the trial than in the fact that he had that disease for 
seven months before the trial. 

If his condition could not be shown as it existed three years before, could it 
be shown as it existed three months or three weeks before? 

The disease is a progressive one. Respondent may or may not have suffered 
from it at the time he signed the applications for insurance. That was the issce 
in the case, and in fairness to the appellant, it was entitled to have received the 
testimony of doctors who examined him before the application was signed. 

The judgments should be reversed and a new trial granted, with costs to the 
appellant in all courts to abide the event. 

Pound, C. J., and Crane, Lehman, Kellogg, O’Brien, and Crouch, JJ., concur. 

Judgments reversed, etc. 


STRANG v. PRUDENTIAL INS. CO. OF AMERICA. 


Court of Appeals of New York. Nov. 21, 1933. 
188 Northeastern Reporter 161. 


1. INSURANCE. 


Receipt by insurer of due proof of death held condition precedent to recovery 
under industrial life insurance policies. 


Industrial life insurance policies sued on each contained provision 
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requiring insurer to pay to the executors or administrators of the insured 
the amount of the insurance “immediately upon receipt of due proof of 
the death of the insured during the continuance of this policy.” 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Arthur F. Strang, as administrator, etc, of Bertha §. Strang, 
deceased, against the Prudential Insurance Company of America. From an order 
of the Appellate Division dated April 21, 1933 (239 App. Div. 798, 263 N. Y. S. 
972), affirming a judgment of the City Court of Yonkers entered November 2, 
1932, and from an order dated September 29, 1932, denying defendant’s motion 
for a new trial; and from the judgment of affirmance, with costs, entered upon 
the remittitur from the Appellate Division in the plaintiff’s favor in the clerk’s 
office of the city of Yonkers on June 5, 1933, the defendant appeals by per- 
mission. 

Judgments reversed, and a new trial granted. 

Ralph Earl Prime, Jr., and A. J. Prime, both of Yonkers, for appellant. 

Benjamin W. Moore and Myron J. Shon, both of Yonkers, for respondent. 

Irving A. Cook, of Brooklyn, amicus curiz. 

Croucu, Judge. 

The defendant on February 13, 1928, issued two industrial policies on the life 
of Bertha Strang. Its contract was to pay “to the executors or administrators of 
the Insured” the amount of the insurance “immediately upon receipt of due proof 
of the death of the Insured during the continuance of this Policy.” But there was 
also a provision that: “This policy shall not take effect if the Insured die before 
the date hereof, or if on such date the Insured be not in sound health, but in 
either event the premiums paid hereon, if any, shall be returned.” 

Bertha Strang died on January 16, 1929. The plaintiff was appointed admin- 
istrator on November 30, 1930, and shortly after brought this action on the 
policies. It is conceded that subsequent to this appointment plaintiff furnished 
defendant no proof of death. The complaint, however, alleges that “on or about 
the 17th day of January, 1920, due proof of death * * * was duly furnished to 
the defendant.” The answer denies that allegation and alleges “the fact to be 
that the plaintiff in this action has never made any proof whatsoever to this 
defendant of any claim under said policy.” Further defenses are fraud in the 
procurement of the policies, breach of the provision as to sound health at the 
date of issuance, and tender refused of all premiums received. 

[1] Receipt by the defendant of due proof of death was a condition precedent 
to recovery on the policies. Acee v. Metropolitan Life Ins. Co., 219 App. Div. 
246, 248, 219 N. Y. S. 152. The only evidence offered to prove that fact was 
that the plaintiff on January 17, 1929, which was the day after his wife’s death, 
obtained from the defendant’s local office a printed blank form which he filled out, 
signed and delivered, with another paper, to defendant; that neither of those 
papers was returned to him; and that later the defendant offered to return the 
premiums which had been paid. The two papers were produced by the defendant 
on notice, and at plaintiff's instance were marked for identification. Plaintiff did 
not offer them in evidence. They were offered by defendant, but were ruled out 
under the specific objection that they were the act of plaintiff individually and 
were not binding upon the plaintiff as administrator. 

[2-4] It may well be doubted whether that evidence was sufficient to permit 
anything but a guess that the papers received by the defendant were proofs of 
death. And a guess is not a proper substitute for proof. Idel v. Mitchell, 158 
N. Y. 134, 138, 52 N. E. 740. Giving the plaintiff the benefit of the doubt, 
however, we are then bound to assume that plaintiff in his capacity as administrator 
had adopted the proofs of death which he had furnished when seeking payment 
as husband under the facility of payment clause. These proofs consisted of a 
so-called claimant’s certificate signed by Arthur F. Strang as claimant, and a 
standard certificate of death signed by the physician in attendance. The 
physician’s certificate disclosed the cause of death as carcinoma of the left breast. 
There was no provision of the policies which required such a certificate. When 
payment was sought under the facility of payment clause, the defendant had the 
tight no doubt to exact one, since such payment was its privilege and not 
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claimant’s right. McCarthy v. Prudential Ins. Co. of America, 252 N. Y. 459, 
463, 169 N. E. 645. When payment was sought by the administrator nothing 
beyond “due proof of death” was required; and that does not necessarily mean 
a physician’s certificate stating the cause of death. But the administrator chose 
to stand on the proofs already furnished. Those were the proofs which he 
pleaded and which we are assuming he proved. We come then to the more or 
less vital question of whether the damaging admission made in the proofs of 
death was available to the defendant as against this plaintiff. 

In Buffalo Loan, Trust & Safe-Deposit Co. v. Knights Templar & Masonic 
Mut. Aid Ass’n, 126 N. Y. 450, 457, 27 N. E. 942, 944, 22 Am. St. Rep. 839, where 
a guardian of the property of an infant made a similar admission, it was 
excluded largely because “His [the ward’s] interests are under the protection of 
the court and it will intervene to relieve the ward from prejudicial conduct on 
the part of the guardian.” There are well-established distinctions between an 
administrator and a guardian, which widen the scope of the former’s authority 
and in substance make applicable to him the general rule applying to admissions 
by an agent against his principal. Breese v. Graves, 67 App. Div. 322, 327, 73 
N. Y. S. 167, per Hiscock, J. If the admission is pertinent to the performance of 
an act relating to the estate, so as to be part of the res geste, it may be binding 
on the estate. Church y. Howard, 79 N. Y. 415, 419; Whiton v. Snyder, 88 N. 
Y. 299; Davis v. Gallagher, 124 N. Y. 487, 26 N. E. 1045; Fitzmahony v. Caul- 
field, 87 Hun, 66, 33 N. Y. S. 876; Breese v. Graves, supra; and cf. Mooers v. 
White, 6 Johns, Ch. 360, 373. That was the rule applied in the more recent 
cases of Cirrincioni y. Metropolitan Life Ins. Co., 223 App. Div. 461, 228 N. Y. S. 
354, and Vecchio v. Metropolitan Life Ins. Co., 224 App. Div. 301, 230 N. Y. S. 
131, though the policies involved in those cases exacted by way of proof of 
death more than the policies here do. Nevertheless, the physician’s certificate now 
in question was relevant and pertinent to the end in view, that end related to the 
estate, and the act was part of the res geste. We think the proofs of death 
were admissible and that the admission was prima facie proof against plaintiff. 

The judgments should be reversed and a new trial granted, with costs to the 
appellant in all courts to abide the event. 


Pound, C. J., and Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 
Judgments reversed, etc. 


MISSKELLY v. HOME LIFE INS. CO. No. 376. 
Supreme Court of North Carolina. Dec. 13, 1933. 
171 Southeastern Reporter 862. 
1. INSURANCE. 


Whether insured was totally and permanently disabled from bodily injury 
occurring or disease originating after issuance of life policy held for jury (C. 
S. § 567). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Whether insured submitted due proof to life insurer that insured had become 
totally and permanently disabled by bodily injury occurring or disease originating 
after effective date of policy held for jury. é 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE. ; 

Failure to give notice or furnish proofs of disability, or defects in notice and 
proofs, is waived by life insurer’s denial of liability on other grounds. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4. INSURANCE. eae . 

Attending physician’s statement as to insured’s condition is not conclusive on 
insured’s right to recover disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. ? ; 
In action on life policy for disability benefits, instruction defining “total 
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disability” preventing insured from engaging in any occupation and performing 
any work for compensation or profit held proper. 
Instruction was that the question for the jury was whether insured 
was prevented from working with reasonable continuity in his usual work 
or in such work as he was qualified physically and mentally under all 
the circumstances to do, substantially the reasonable and essential duties 
incident thereto, and that ability to do odd jobs of a comparatively 
trifling nature did not prevent a recovery. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
6. INSURANCE. 


Instruction to answer question as to when insured submitted proof of dis- 
ability to life insurer with such date as greater weight of evidence satisfied jury 
that insurer had “notice” or “proof” of insured’s disability held not erroneous 
because contract required “due proof” (C. S. § 364). 

The meaning of the word “due” in the term “due proof” is to be 
determined by the connection in which it is used, and it may refer to the 
time when the proof is to be furnished rather than the sufficiency or 
conclusiveness of the proof to establish the facts, and does not rest with 
the insurers alone to decide, but is to be determined by the courts accord- 
ing to the rules of evidence. “Due proof” of a claim of loss under a 
policy means such a statement of facts, reasonably verified, as, if estab- 
lished in court, would prima facie require payment of the claim, and 
does not mean some particular form of proof which the insurer arbitrarily 
demands. 

[Ed. Note—For other definitions of “Due Proof,’ see Words & 
Phrases. | 
(For other cases, see Insurance, Dec. Dig. § 669[13].) 

Appeal from Superior Court, Wake County; Cranmer, Judge. 

Action by Charlton E. Misskelley against the Home Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

No error. 

Winston & Tucker and Murray Allen, all of Raleigh, for appellant. 

J. L. Emanuel, of Raleigh, for appellee. 


ROSE v. NEW YORK LIFE INS. CO. No. 23643. 
Supreme Court of Ohio. Nov. 15, 1933. 
187 Northeastern Reporter 859. 
1. INSURANCE. 

Insurer’s investigation of insured’s claim under disability clause in life policy 
notwithstanding proof, submitted after time limit in policies had expired, showed 
that insured’s disability had already ended, did not constitute “waiver” of policy 
requirements as to notice and proof of disability. 

“Waiver” is the voluntary relinquishment of a known right. It 
involves the idea of assent, and “assent” is an act of understanding. 

(For other cases, see Insurance, Dee. Dig. § 561.) 

2. INSURANCE. 

Where meaning of policy can be fully and clearly ascertained from it own 
words, court cannot resort to surrounding circumstances or conduct of parties for 
aid in its interpretation. 

(For other cases, see Insurance, Dec: Dig. § 146[1].) 

3. INSURANCE. See ; 

Insured’s proof of temporary disability which had ended before such proof 
was made held not compliance with total disability clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Syllabus by the Court. 

1. Where the meaning of a contract of insurance against loss resulting from 
total and permanent disability can be fully and clearly ascertained from the 
words of the contract itself, the court may not resort to surrounding circumstances 
or the conduct of parties for aid in its interpretation. 
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2. A policy contract which (1) provides for waiver of premium payments 
and the payment of monthly benefits upon proof that the insured is totally and 
presumably permanently disabled; (2) defines total disability so as to include 
certain irreparable injuries such as the loss of both hands or both feet, and also 
to include bodily injuries or disease by which the insured is wholly prevented from 
doing any work, from following any occupation or from engaging in any business 
for remuneration or profit; (3) provides that the benefits promised shall accrue 
upon receipt at the company’s home office, before default in payment of premium 
under said policy, of due proof that the insured is totally disabled as above 
defined, and will be continuously so disabled for life, or if the proof submitted 
is not conclusive as to the permanency of such disability, but establishes that the 
insured is, and for a period of not less than three consecutive months imme- 
diately preceding receipt of proof has been, totally disabled; (4) provides that 
upon the cessation of a presumably permanent disability the benefits therefor 
shall cease, is not complied with by proof of a temporary disability which is 
ended before such proof is made. 

3. The policy requirements as to notice and proof of disability are not waived 
by the insurance company merely because claimant’s proof, submitted after the 
time limit in the policies has expired, shows that the claimant’s disability has 
already ended, and the insurance company thereafter makes an investigation of the 
claim. To effect a waiver there must be words or conduct showing an intention to 
abandon or relinquish a known right. 

Error to Court of Appeals, Cuyahoga County. 

Action by Harry H. Rose against the New York Life Insurance Company. 
To review a judgment of the Court of Appeals affirming a judgment for defend- 
ant, plaintiff brings error.—[Editorial Statement.] 

Affirmed. 


TURNER v. SUPREME LODGE K. P. No. 20695. 
Supreme Court of Oklahoma. April 19, 1933. 
Rehearing Denied Dec. 12, 1933. 
27 Pacific Reporter (2d) 612. 
1. INSURANCE. 

' “Soliciting agent” of life insurer is merely special agent and generally has 
authority only to solicit insurance, submit applications to insurer, and to perform 
such acts as are incidental to that power. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

2. INSURANCE. 

Ordinarily, insurance agent cannot accept anything other than money or 
instrument calling for payment of money for premium on life policy. 

(For other cases, see Insurance, Dec. Dig. § 361.) 

3. INSURANCE. 

Agreement whereby insured sold bull to life insurer’s soliciting agent who 
agreed to pay ‘insured’s premium thereafter falling due to amount of price of 
bull held mere private agreement between insured and agent not binding on insurer, 
in absence of ratification or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 361.) 


Syllabus by the Court. 

1. “A soliciting agent is merely a special agent, and as a general rule, has 
authority only to solicit insurance, submit applications therefor to the company, 
= perform such acts as are incidental to that power.” 32 C. J. § 145, page 

2. An agreement between a soliciting and collection agent of an insurance 
company and the insured whereby the former accepts personal property in satis- 
faction of the premium due on the policy does not bind the company in the 
absence of an express authorization to accept such personal property in lieu of 
money for the premium and no valid contract arises by such agreement in the 
absence of consent, knowledge, acquiescence, estoppel, or ratification by the com- 
pany. 

3, “An insurance agent ordinarily has no authority to accept anything other 
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than money or an instrument calling for the payment of money or a premium, 
such as personal property, or professional services, or even to cancel his own 
indebtedness to the insured or accept credit for merchandise on his own account.” 
Couch Cyclopedia of Ins. Law, vol. 2, § 537, p. 1646. 

4. An agreement entered into between the soliciting and collection agent of 
the insurance company whereby the insured sold a bull to the agent of said insur- 
ance company, and said agent agreed to pay the premium of said insured there- 
after falling due to the amount of the price of said bull, the same was nothing 
more than a private agreement between said parties whereby the soliciting agent 
of the insurance company became the agent of the insured. And in the absence 
of any custom, knowledge, acquiescence, or consent on the part of said insurance 
company relative to said agreement, there is no basis on which to assert the doc- 
trine of estoppel or of ratification against the insurance company. 

Appeal from District Court, Osage County; Jesse J. Worten, Judge. 

Action by Lida Isabel Grossman Turner against the Supreme Lodge Knights 
of Pythias. From an order sustaining a motion for a new trial, plaintiff appeals. 

Affirmed. 

Holcombe & Lohman, of Pawhuska, and H. M. Curnutt, of Barnsdall, for 
plaintiff in error. 


J. A. Denny and John V. Beveridge, both of Tulsa, for defendant in error. 


KAUFMAN v. NEW YORK LIFE INS. CO. 
Superior Court of Pennsylvania. Dec. 16, 1933. 
169 Atlantic Reporter 447. 
3. INSURANCE. 


Mistake of insurer in listing cash surrender value of policy held not such 
mutual mistake of parties as would justify reformation of policy in such respect. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

4. INSURANCE. 

Statutes against discrimination between policy holders held not to preclude 
recovery by insured of excessive cash surrender value in accordance with mistake 
in listing thereof in policy (Act May 3, 1909, P. L. 405). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

Appeal No. 283, October term, 1933, from judgment of Municipal Court, 
Philadelphia County, June term, 1931, No. 684; Utley E. Crane, Judge. 

Action in assumpsit by Leon Kaufman against the New York Life Insurance 
Company, to recover sum of $420. Judgment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Simon Pearl and Henry Arronson, both of Philadelphia, for appellant. 

Arthur G. Dickson, of Philadelphia, for appellee. 

CUNNINGHAM, Judge. 

This appeal is by the plaintiff below from a judgment entered “upon the 
whole record” in favor of the defendant life insurance company in an action by 
which appellant, as the insured, sought to recover the sum of $420. For the 
purpose of this appeal, that amount may be treated as a balance of the “cash 
surrender value” which appellant averred was still due him under the provisions 
of his policy. At the conclusion of the trial, counsel agreed there were no issues 
of fact for the jury. 

The substantial question here involved does not seem to have been definitely 
ruled by our appellate courts. It arises out of these circumstances. 

On July 21, 1910, defendant issued to appellant, then twenty-one years of 
age, a “Twenty Payment Life Policy” in the amount of $2,000, in consideration of 
the payment by him of an annual premium of $60.04. In a printed “Table of 
Loan and Surrender Values” upon the third page it was stated, inter alia, that 
the cash surrender value, “after policy has been in force” twenty years, would be 
$678 for each $1,000 of insurance. 

Appellant paid the stipulated premium regularly for twenty years and then 
elected to take the cash surrender value of his policy and demanded $1,356—the 
amount indicated upon the face of the contract. 
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It was then discovered by defendant for the first time that, by mistake, it 
had utilized a printed form of policy intended for applicants aged forty-one, and 
that, if it had used the proper form, the cash surrender value, as set out in its 
rate book for 1910, would have appeared thereon as only $468 per thousand of 
insurance, or $936 for a $2,000 policy at the end of the twenty-year period. The 
difference of $420 is attributable to the fact that an insured forty-one years of 
age would pay a higher annual premium, thereby creating a greater equity. 

Two grounds of defense were asserted: First, that a mutual mistake had 
been made by the parties, which entitled defendant to a reformation of the con- 
tract; and, second, that the statutes of this state, in force at the time the policy 
was issued, forbade such a discrimination between appellant and others of like 
age as would exist if he were allowed to recover the higher cash surrender value. 
The court below adopted both of those contentions in its memorandum opinion. 
For the reasons presently stated, we are unable to agree with either conclusion. 


{1, 2] As was said in Boyce v. Fire Insurance Co., 24 Pa. Super. Ct. 589: “It 
is a settled rule in equity that where the court is asked to reform the written 
evidence of a contract, the mistake must be mutual. * * * A court of equity has 
not power to reform an agreement; it can only correct the written evidence of 
the agreement to make it correspond to the understanding of the parties.” 


The court below found such a mutual mistake existed because, to quote from 
its opinion, “both parties hereto contracted with reference to the existing published 
rates, and both intended that the policy as issued and delivered should conform 
to such rates; neither intended that the plaintiff should receive a benefit from 
his policy that every other policy-holder of the same class could not receive.” 
The difficulty we have with this conclusion is that it is not supported by the facts. 
These indicate merely that appellant made written application for a twenty-pay- 
ment policy in the amount of $2,000; that a policy was delivered to him showing 
the cash surrender value which he now claims; and that he continued to pay the 
premium for a period of twenty years, in the belief that he would receive the 
benefits set forth in that policy. There is no evidence that appellant, before taking 
out the insurance, was informed as to what the cash surrender value at the end 
of any given year would be. 

In several instances the court below uses the expressions, “published rates” 
and “existing published rates,” of the defendant company. Under the evidence, 
the rates of defendant in 1910 were not “published” in any correct sense of that 
term. They were merely printed in a “rate book,” furnished agents and employees 
of defendant, and were filed with the insurance commissioners of the states in 
which it was doing business. Appellant testified positively, and without contradic- 
tion, that the agent of defendant who obtained his application for the policy did 
not show him “any rate book,” and that knowledge of its contents was never com- 
municated to him. The presumptions attendant upon a contract by a patron with 
a publi¢ utility which has filed, posted, and published its rates do not arise in this 
case. Under all the circumstances, we think it cannot properly be said that 
appellant consciously “intended” to contract with reference to any of defendant’s 
then existing rates, except the annual premium rate, or that he had any knowledge 
concerning the “relation between premiums paid, surrender values and reserves,” 
stressed by the court below. His intent, to be significant, must have been a parti- 
cular intent; and the only evidence of an intent of that character was his request 
for a $2,000 twenty-payment policy. Indeed, if any inference is to be drawn, 
the normal one would be that he intended to keep in force a policy which guar- 
anteed the exact payments shown therein. 


[3] The facts do not disclose an antecedent agreement to fix the cash surrender 
value at the figure now put forward by the defendant and an inadvertent substitu- 
tion of other figures, contrary to the intention of both parties. We therefore con- 
clude that no such mutual mistake existed as would justify a reformation under 
the settled principles of equity jurisprudence. 


Defendant has cited several decisions from other jurisdictions, in which refor- 
mation was decreed to permit the correction of clerical or actuarial mistakes. The 
ostensible reason given in support of reformation in certain of these cases is in 
harmony with defendant’s argument that a mutual mistake existed because the 
insured, in each instance, must have intended to contract in accordance with the 
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company’s published rates; and defendant urges that this line of reasoning jis 
equally applicable to the present case. As above stated, we are not convinced that 
the theory is correct in the normal situation. Moreover, a careful examination of 
the cases referred to will show that most of them are distinguishable upon their 
actual facts, which were such as to make recovery for the face amount of the 
policy clearly inequitable in those cases. 

A brief reference to certain of them will make the distinction apparent. 
Thus, in Columbian National Life Insurance Co. v. Black (C. C. A.) 35 F.(2d) 
571, 71 A. L. R. 128 (cited by the court below), application was made by the 
insured for a $10,000 policy. By mistake, the printer had used the from for an 
ordinary life policy for the first page, but on the reverse side had erroneously 
used the form for an endowment policy. Each of’ these had a table of values 
setting out the options given to the insured ai the end of each year. Under the table 
on the first page, the assured was correctly given an option of receiving $3,040 in 
cash at the end of twenty years, while under the provisions applicable to the 
endowment policy, he was given $10,000 in cash at the end of the same period. As 
the court correctly pointed out, there was a patent and manifest absurdity on the 
face of the policy, and reformation was consequently allowed to rectify the error. 

In Hibbard v. North American Life Insurance Co., 192 Wis. 315, 212 N. W. 
779, also relied upon below, the life insurance policy contained a table of cash 
surrender values, ending with the twentieth year at $4,640. The surrender value 
for the tenth year was $2,070. The policy also contained a series of four options, 
which by mistake were guaranteed at the end of ten rather than twenty years. One 
of these options allowed the insured to surrender the policy for cash payment of 
$4,640. Here again there was an obvious ambiguity on the face of the policy, since 
if the insured had read the document, he would have discovered that the figures 
given in the table of cash surrender values were in direct conflict with the figures 
specified under the option provisions. 

In Hemphill et al. v. New York Life Ins. Co., 195 Ky. 783, 243, S. W. 1040, 
the insurance company neglected to deduct the amount of money borrowed upon 
the original policy, and consequently gave the insured paid-up insurance of $1,289 
instead of $225. 

In New York Life Ins. Co. y. Gilbert et ux., 215 Mo. App. 201, 256 S. W. 148, 


paid-up insurance was given in the amount of $768, whereas it should have been 
$296. 


In Buck v. Equitable Life Assurance Society, 96 Wash. 683, 165 P. 878, the 

oe surrender value through a clerical error was stated to be $1,000 instead of 
oO. 

In Berry v. Continental Life Ins. Co. of Missouri, 224 Mo. App. 1207, 33 S. 
W.(2d) 1016, the cash surrender value was stated to be $2,000, whereas it should 
have been $952. 

It will be noted that these cases fall generally into two categories: first, 
those in which there was an obvious conflict between different clauses of the 
same policy, with the result that the insured could not be said to have been 
misled; and, second, those in which the mistake was so great that an inference 
might easily have arisen that the insured must have recognized the error. If 
the facts of this case had brought it within either class, it might be held that the 
mistake could be corrected—not upon the ground that a mutual mistake existed, 
but upon the cognate ground that a mistake by one party, coupled with knowledge 
thereof by the other, may, under certain circumstances, afford a basis for equitable 
relief. “It has been held with obvious justice that a mistake by one party and 
knowledge of the mistake by the other, will justify relief as fully as mutual 
mistake.” Williston on Contracts, vol. III, § 1497; see, also, section 1548. 

This doctrine was applied in Cook v. Liston, 192 Pa. 19, 43 A. 389, where a 
deed was reformed in view of the fact that the grantee accepted it with knowledge 
of an error in the estate conveyed. However, if this doctrine be applied, there 
must be such knowledge of a mistake on the part of the party against whom 
reformation is decreed as to justify an inference of fraud or bad faith. We 
cannot hold that such an inference fairly arises in the present case. No ambiguity 
is apparent upon the face of the policy, and the discrepancy between the total 
amount of the premiums and the surrender value is not so great as to charge 
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appellant with notice of an error. If there be any fundamental conflict of author- 
ity on this subject, we believe the better considered decisions to be those of 
New York Life Ins. Co. vy. Kimball, 93 Vt. 147, 106 A. 676, and New York Life 
Ins. Co. v. Street (Tex. Civ. App.) 265 S. W. 397. 

{4] We are also of opinoin that the statutes against discrimination between 
polcyholders were not intended to defeat recovery in a case of this sort. The 
statute in effect at the date upon which this policy was written was that of 
May 3, 109, P. L. 405. Its applicable provisions are appended in a footnote.’ It 
is aimed at two evils. It prohibits the giving of any rebates of premiums, or any 
other inducements not specified in the policy of insurance; and it prohibits any 
discrimination between policyholders of the same class and of equal expectation 
of life. In Reed y. Phila. Life Ins. Co., 50 Pa. Super. Ct. 384, it was said that 
the statute is designed to give the advantage of life insurance to all persons upon 
equal terms, and is intended to protect the treasuries of insurance companies from 
depletion in favor of certain policyholders and to the detriment of the interest 
of others. 

Defendant contends that, if recovery be allowed for the amount stated on the 
face of this policy, the intent of the statute will be violated as certainly as if the 
discrimination had been knowingly made. In our opinion this places too strict a 
construction upon the statute. Obviously, the assets of insurance companies must 
be preserved for the benefit of all, but the common good will not be harmed 
through occasional and inadvertent mistakes in the preparation of policies. Such 
errors occur but seldom, and will cause no substantial detriment; only when an 
insurance company deliberately enters upon a course of discrimination will its 
reserves become depleted. It is against such intentional discrimination on the part 
of the company, and intentional acceptance of such preferential benefits by the 
insured that the statute is aimed. 

It is not only that the equities do not favor defendant in this case. On the 
contrary, there are positive equities in favor of appellant which would make us 
pause long before affirming this judgment. 

When considering the respective equities, it should be noted that the policy 
was returned to defendant’s home office on a number of occasions for the purpose 
of having changes of the beneficiary registered and in order to procure loans 
upon it. Defendant had numerous opportunities to discover its mistake. An 
inference of laches upon its part would be stronger than any inference that 
appellant should have known an error must have been made. 

A policy of insurance is no longer an isolated contract to be laid away until 
it matures. It is well known that such policies are now regarded as a substantial 
form of capital. Their holders are encouraged to plan their contracts so as to 
make of them a present asset as well as an investment to be realized upon in 
the future; such contracts furnish a form of collateral security. If a policyholder 
cannot rely upon the face of his contract, but must be continuously apprehensive 
of the fact that at the end of twenty years, he may be told a mistake had been 
made in the amount of capital upon which he had come to rely, far more injury 
will result to the companies and the public than will be occasioned by requiring 
this defendant to stand the consequences of its own mistake. 

The conclusions thus reached render it unnecessary for us to consider the 
other questions discussed in the briefs. We sustain the assignment charging error 
in entering judgment for the defendant n. o. v. 


Section 1. Be it enacted, &c., That no insurance company organized under the laws of, 
or doing business in this Commonwealth, or any officer, agent, solicitor, or representative 
thereof, or any insurance broker, shall pay, allow or give, or offer to pay, allow or give, 
directly or indirectly, as inducements to insurance, nor shall any person knowingly receive, as 
such inducement to insurance, * * * any special favor or advantage in the dividends or 
other benefits to accrue thereon, * * * or any valuable consideration or inducement whatever, 
not specified in the policy contract of insurance. * * * 

“No life insurance company organized under the laws of, or doing business in, this 
Commonwealth, shall make or permit any distinction or discrimination in favor of individuals, 
between insurants of the same class with equal expectation of life, in the amount or payment 
of premiums or rates charged for policies of life or endowment insurance, or in the dividends 
or other benefits payable thereon, or in any of the terms and conditions of the contracts it 
makes, nor shall any such company or agent thereof make any contract of insurance, or 
agreement as to such contract, other than as plainly expressed in the policy issued thereon. 
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Judgment reversed and here entered in favor of appellant for $420, with 
interest from July 26, 1930. 


TIBBETS v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Pennsylvania. Nov. 27, 1933. 
169 Atlantic Reporter 382. 
1. INSURANCE. 


Evidence in suit for permanent disability benefits under life insurance policies 
held to support jury’s verdict for plaintiff on issue of total, permanent disability, 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4. INSURANCE. 

Insurer’s receipt of proof of insured’s disability on insurer’s blank forms, 
filled in and signed by insured’s physician without objection, was evidence of 
waiver of defects therein. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


Appeal No. 69, January term, 1934, from judgment of Court of Common 
Pleas, Elk County, No. 150, September term, 1931; E. H. Baird, President Judge. 

Suit in assumpsit by James C. Tibbets against the Prudential Insurance 
Company of America for benefits under permanent disability riders, attached to 
policies of insurance on plaintiff's life. From a judgment for plaintiff in the sum 
of $3,974.80, being the amount of a verdict for $4,064.80, less $90, after reducing 
such amount by $300 and adding $210 interest, defendant appeals. 

Record remitted, with instructions to deduct the amount of interest added, 
and judgment as so modified affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

F. Cortez Bell, of Clearfield, and Fred McFarlin, of Ridgway, for appellant. 

Driscoll & Gregory, of St. Mary’s, for appellee. 

LINN, Justice. 

This is a suit for benefits claimed under permanent disability riders attached 
to two policies of insurance on the life of plaintiff issued by defendant to him. 
Defendant agreed to waive payment of premiums after receipt of proof of such 
disability and, also, thereafter to make monthly payments to plaintiff at a specified 
rate. The verdict determined that total and permanent disability, within the terms 
of the contracts, existed, and that exempt premiums, in an amount not in dispute, 
had been collected after proof of disability had been given. 

{1] The principal complaint now made relates to the use and effect given to 
opinion evidence of physicians. The plaintiff, from the time he was 16, had been 
employed in and about drilling wells for oil, gas, or water. On March 7, 1930, 
then 52 years of age, and while engaged in superintending a drilling operation, 
he sustained serious injury requiring amputation of part of the left foot. That 
his physical condition deteriorated from that time appears by the evidence of the 
plaintiff himself, of the physician who treated him for the injury at the time, and 
of three others who were called on the plaintiff’s behalf to give their opinions of 
his condition. It also appears by the testimony of two physicians called by the 
defendant, one examining him, first, in August, 1930, and later at the time of the 
trial, the other in February, 1931, and again at the time of the trial. 


The physician who treated plaintiff from March 7, 1930, was called to testify 
to the nature of his injuries and treatment and his condition during that period. 
After describing the treatment, he said that plaintiff “was still totally disabled in 
1931.” In cross-examination he was asked this question, “But you did not regard 
it as permanent?” and replied, “No sir.” This witness was not called to testify 
to permanent disability nor asked for his opinion on the subject; yet the fact 
that he found total disability in 1931, which he did not then think would continue 
indefinitely, is now urged as support for an argument that plaintiff has not shown 
permanent disability within the terms of the policy, notwithstanding the evidence 
of plaintiff himself describing his actual condition during the period, and of 
physicians called on his behalf, that the disability is permanent. The contention 
must be rejected. The evidence of this witness is not, as appellant suggests, 
necessarily in conflict with that of plaintiff’s expert witnesses who testified to 
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permanent disability. The jury was justified in concluding that plaintiff was 
totally disabled in July, 1930, when this doctor answered the questions on defend- 
ant’s blank form for “Proof of Total and Permanent Disability,” even though he 
was then unable to state definitely whether that condition would continue. There 
was ample additional evidence that plaintiff's condition grew worse instead of 
better. If the jury reached its ultimate conclusion by adopting the testimony 
of this physician, plus that of the plaintiff and the other physicians testifying 
to total and permanent disability, the conclusion must be accepted because the 
evidence supports the verdict. 

[2] We must also reject the argument of the appellant that the court should 
not have allowed the plaintiff to call Dr. Waterworth, who had been employed 
by the defendant, to examine the plaintiff after the institution of suit; defendant 
could not have been harmed by what he said. 

The evidence of the physicians, Shanon, Shaw, and Sunder, supports the 
conclusion that plaintiff was and is totally and permanently disabled within the 
terms of the contract. Cf. Losnecki v. Mutual Life Ins. Co., 106 Pa. Super. Ct. 
259, 161 A. 434; Cantor v. Metropolitan Life Ins. Co., 108 Pa. Super. Ct. 1, 164 
A. 145. A physician called by the defendant testified that in the interval between 
his first examination, August 1, 1930, and his second, at the trial, there was 
marked deterioration in plaintiff’s condition; he agreed that plaintiff was totally 
disabled when he saw him in August, 1930. The other physician called by 
defendant found marked deterioration between the first and second examinations, 
considered him partially disabled in a general sense, although he said that “for 
the present I think he is totally disabled.” Appellant suggests that the evidence 
offered on behalf of plaintiff was insufficient to go to the jury on the question 
of total and permanent disability under the rule applied in Mudano v. Philadelphia 
Rapid Transit Co., 289 Pa. 51, 60, 137 A. 104, that, if expert evidence is relied 
on to show cause and effect, the witnesses must be reasonably consistent. From 
what has already been said, it is obvious that the rule has no application to this 
record. 


[3, 4] Appellant is not in position to complain that the judge did not instruct 
the jury as to what “constituted due proof of permanent disability,” i. e., whether 
there was notice to the company; cf. Bergholm yv. Peoria Life Ins. Co., 284 
U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416. Not only was no point for charge pre- 
sented on its behalf, but plaintiff’s point on the subject was affirmed and no 
exception wes taken; the athrmance is not assigned for error; and when, at the 
conclusion of the charge, the judge asked counsel for suggestions for additional 
instruction, none was desired. Moore v. Leininger, 299 Pa. 380, 384, 149 A. 662. 
On call, defendant produced at the trial a notice prepared on blank forms, sup- 
plied by defendant for the purpose, entitled “Proof of Total and Permanent 
Nisability”’ The blanks had been filled in and signed by plaintiff’s attending 
physician. The notice was dated July 21, 1930, and had been sent to defendant 
by plaintiff Ii defendant considered it defective or otherwise essentially 
insufficient (the record is silent on the subject) as evidence of what it purported 
to be, defendant should have advised plaintiff accordingly to enable him, if 
possible, to amend or correct the notice. Receiving the proof without objection 
is evidence of waiver of defects. Fedas v. Insurance Co. of Pa., 300 Pa. 555, 
560, 151 A. 285; Philadelphia Auto Finance Co. v. Agricultural Ins. Co., 102 Pa. 
Super. Ct. 1, 4, 156 A. 625. 


[5] In his opinion disposing of appellant’s motion for a new trial, the learned 
trial judge said: “ * * * We may have erred in permitting the jury to find that 
proof of the plaintiff's total and permanent disability was furnished on May 1, 
1930. As already indicated, however, we are satisfied that such proof was fur- 
nished on July 21, 1930.” The judge then ordered a reduction of $300 in the ver- 
dict (three months at the rate of $100). Plaintiff is not complaining of that 
action. At the same time, the judge was of opinion that he should have instructed 
the jury that, if it found for plaintiff, he was entitled to interest, and, having 
omitted such instruction, the judge calculated the interest and added it to the 
amount obtained after deducting the $300. The ultimate result of the corrections 
was to reduce by $90 the amount of the verdict rendered by the jury. The court 
then made an order refusing the motion for a new trial on condition that 
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plaintiff remit that sum. The remittitur was filed and judgment was entered for 
the revised amount. Appellant now criticizes such conditional disposition of the 
new trial motion by reference to Ralston v. Phila. Rapid Transit Co., 267 Pa. 278 
282 et seq., 110 A. 336. The practice there condemned was not the order that 
plaintiff take less than the verdict, but the attempted coercion of defendant by 
also providing in the order that the new trial would be refused and judgment 
entered on the verdict (though found to be excessive) unless defendant agreed 
to pay the reduced sum within 30 days. Appellant complains that the judge had 
no power to add interest in the circumstances stated. No decision of this court on 
the subject has been cited. (In Liberty Brewing Co. v. Slovick, 21 Schuylkill 
J.egal Record 116, the common pleas of Schuylkill county declined to allow 
interest.) In Parkin v. Safe Deposit Bank, 54 Pa. Super. Ct. 54, 59, it appeared 
that the court below had refused to compute and add interest after the separation 
of the jury, which had rendered a verdict for a certain sum with interest between 
specified dates, but without calculating the interest and including it in the verdict. 
The Superior Court added the interest, saying, “There is no doubt as to the 
meaning ‘of the verdict and no uncertainty as to the amount of the debt nor the 
time from which interest is chargeable. While the jury should properly have 
included the interest in the indebtedness up to the time of the rendering of the 
verdict and this should have been computed under the direction of the court 
before the jury was discharged no injustice is done in making the computation 
of interest from the date fixed by the jury.” See, too, the Motors Mortgage 
Corp. v. Hagerling, 106 Pa. Super. Ct. 148, 161 A. 447. In some jurisdictions it 
is held that, if the only issue is whether plaintiff should recover a liquidated 
claim on which interest would follow as matter of law and the jury has been 
instructed to allow interest, but returns a verdict for the amount of the claim 
merely, the court may add interest. McAfee v. Dix, 101 App. Div. 69, 91 N. Y. 
S. 464; Marsh v. Kendall, 65 Kan. 48, 68 P. 1070. 

[6-10] This record, however, presents a different question; it deals with the 
power of the judge to supplement the verdict after trial when he has failed to 
instruct the jury that interest shall be allowed in the event of recovery of a 
liquidated debt. The power to amend the verdict is limited; it may be amended 
to conform to the real intent of the jury. As the jury was not instructed that 
interest might be allowed, it cannot be said that they inteded to make it part of 
the verdict, a fact, which excludes the right of the court to do so. The common 
remedy for material error is to grant a new trial, but the plaintiff did not ask for 
a new trial; nor, when the charge was completed and the judge asked counsel 
for suggestions for supplementary instruction, did counsel raise the question of 
interest, or except to omission to charge on the subject. Such failure to raise 
the question at the trial would not only furnish no ground for subsequently 
raising the point on appeal, but would constitute waiver of the point. We then 
have the question whether the court of its own motion, after the trial, instead 
of granting a new trial, should have the power that was exercised by the learned 
trial judge. It is a power that in any event could, of course, only be exercised in a 
very limited class of cases, where there could be not doubt and of the date of 
maturity. As there must frequently be difficulty in determining questions on 
which such classification is based, we think it would be unwise to establish the 
rule applied and now complained of by appellant. See Minor v. Boston, 201 
Mass. 10, 86 N. E. 783, 25 L. R. A. (N. S.) 311; Fidelity & Co. v. Huse, 272 
Mass. 448, 172 N. E. 590; contra Engelberg vy. Sebastiana, 207 Cal. 727, 279 P. 795. 
We understand from the record that the amound added as interest is $210. The 
record is remitted with instructions to deduct the amount so added; so modified 
the judgment is affirmed. 


McGUINN v. AETNA LIFE INS. CO. No. 13720. 
Supreme Court of South Carolina. Nov. 18, 1933. 
171 Southeastern Reporter 793. 
3. INSURANCE. 


_ Whether life insurer waived forfeiture for nonpayment of premium held for 
jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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Appeal from Common Pleas Circuit Court of Cherokee County; M. M. Mann, 
udge. 

Suit by Ida G. McGuinn against the AZtna Life Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Horace L. Bomar, of Spartanburg, for appellant. 

Hall & Vassy, of Gaffney, for respondent. 

BLEASE, Chief Justice. 

Elbert Noah McGuinn, husband of the plaintiff, had delivered to him by the 
defendant insurance company, on November 6, 1926, an insurance policy on his 
life, in the sum of $1,000, wherein the plaintiff was named as beneficiary. The 
insured died on June 23, 1932. The plaintiff’s demand for the amount claimed by 
her to be due, under the terms of the policy, being refused by the defendant, she 
entered this suit. 

The defendant plead forfeiture of the contract, on the ground of nonpayment 
of the premium due November 6, 1931. To that plea, the plaintiff rejoined with a 
claim of waiver. 


From a verdict of the jury, and the resulting judgment entered thereon, favor- 
able to the plaintiff, in the court of common pleas for Cherokee county, the 
defendant has appealed to this court. By its nine exceptions, it presents four 
questions for our consideration. 


The first and second questions may be disposed of together, the former relat- 
ing to the admission of testimony, and the latter to the refusal of the trial judge 
to direct a verdict in favor of the appellant. 


[1] A summary of the evidence, and one favorable to the respondent, as it 
is our duty to view it, adduced in the trial, necessary for the determination of the 
legal questions, discloses the following: The policy provided for the payment of 
an annual premium of $30.03, on or before the 6th day of November in each and 
every year for five years and of an annual premium, payable at the same time, 
thereafter of $58.56. The first four premiums, including the initial premium, 
were duly and promptly paid, presumably in cash. To pay the fifth premium, 
falling due on November 6, 1930, the insured borrowed from the company on his 
policy $30, for which he made his note, or loan agreement, therefor, bearing inter- 
est at 6 per cent. per annum. At the end of the fifth year, the policy provided 
for extended insurance for one year and forty-seven days, or a cash or loan value 
of $32. The premium due November 6, 1931, was not paid, and no payment on the 
note was made. 

On December 5, 1931, the general agent of the insurance company, whose office 
was in Chester, wrote the insured a letter, advising him that the days of grace for 
the payment of the premium due on November 6, 1931, would expire the follow- 
ing day, and requested the insured if he could not pay the full amount of premium 
to sign the inclosed extension form and return it with his remittance of $10, and 
the company would be glad to extend the balance for thirty days. No response 
to that letter was made by the insured. Two days later, December 7th, the general 
agent wrote the insured that the days of grace had expired; that no remittance of 
the premium had been received; that the insured had not returned the signed 
extension agreement, with the partial payment of $10, as formerly requested; and 
asked the insured to give attention to the matter by early mail. (A copy of the 
letter was sent to the local, or soliciting, agent of the company.) The insured did 
not answer that letter. From the time of this last letter, until April 16, 1932, 
there appears to have been no further communication between the insured and 
the company. 

On the day last named, the local agent of the insurance company visited the 
insured at his home, in Gaffney, and urged him to make an application for the 
reinstatement of the policy. According to testimony given by the respondent and 
her daughter, who were present at the time of the transaction and conversation 
between the insured and the agent, the latter informed the insured that if he 
would pay $30 on the premium of $58.56, due November 6, 1931, that the policy 
would be reinstated and would be good, and it would not be necessary for the 
insured to have any medical examination; that the balance of the premium could 
be paid later, and she (the agent) would come and get the money when the insured 
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could pay it. To this proposition of the agent, the insured agreed. The agent 
suggested that the sum of $30 should be deposited in bank by the insured, and the 
check of the insured for that amount sent by him to the general agent at Chester, 
At the time of the stated agreement as to the reinstatement of the policy, the 
insured appeared to be in excellent health. ; 

On that day, April 16th, the insured deposited the sum of $30 in the Mer- 
chants’ & Planters’ National Bank of Gaffney, and sent his check, on that bank, 
to the general agent for $30. 

The agent gave the insured a receipt on a form receipt of the company, termed 
a “temporary receipt only,” for the $30 paid by the insured, the receipt carrying 
the provision that the “reinstatement” was “to be effective from this date pro- 
vided the above amount is in full payment of arrears of premiums with interest 
and provided the Company shall be satisfied that on this date the applicant is 
eligible for reinstatement of the policy as a risk of the same class as when the 
policy was issued under its rules for reinstatement.” The receipt also stated, 
in effect, that if the company declined to reinstate the policy, the consideration 
would be returned. 

In the same transaction of April 16th with the agent, the insured delivered to 
her his application for reinstatement, answering clearly numerous questions as to 
his health and physical condition, all of which indicated that the insured was in 
good health and an “insurable risk.” On this application, at some later date, which 
does not appear in the transcript, the general agent unreservedly recommended the 
reinstatement of the policy. 

On May 18, 1932, the general agent, by letter, acknowledged receipt to the 
insured of the payment of $30, and informed him that the amount was being held 
in suspense, subject to his order, pending the company’s decision in the matter of 
reinstatement of the policy. But on the very next day, May 19th, the general 
agent deposited the check of the insured for the $30 to the credit of the insurance 
company in the National Loan & Exchange Bank of Chester, and the check was 
paid by the Gaffney bank in due course. 

On June 8, 1932, the general agent wrote the insured that the company, for the 
purpose of giving further consideration to his application for reinstatement, 
requested that it be furnished with a detailed statement as to the occupational 
duties and finances of the insured, a form of the company for the giving of the 
requested information being inclosed. Nothing whatever was said in this letter 
about a medical examination. 

The reply of the insured to the letter of June 8th does not appear in the 
record, but he evidently did respond thereto and gave the requested information, 
for, on June 11th, the general agent acknowledged the receipt by him of a letter 
from the insured of the 9th of June, “furnishing us with the information 
requested,” and stating that.the same was being forwarded to the company for the 
necessary attention. 

A few days prior to his death, about June 18th, the insured went on a visit 
to his son in Charlotte, N. C. In that city, very suddenly, and without any 
known previous illness, he died on June 23rd. 

According to the evidence of the appellant, its general agent, on June 18th, 
wrote a letter to the insured, which was addressed to him to Gaffney, telling him 
that it would be necessary, in the reinstatement of the policy, for him to undergo 
a medical examination. A proper form for the purpose was inclosed with the 
letter, and the insured was directed to have that examination by the company’s 
regular examiner in Gaffney. He was notified therein that, upon return of the 
form, in accordance with instructions, the application for reinstatement would 
be given further attention. At the time of the writing of this letter and its 
receipt in Gaffney, the insured was in Charlotte. According to the testimony of 
his wife, the respondent, who received his mail in Gaffney, this letter was never 
received by the insured. So far as the record before us discloses, the request 
for a medical examination contained in this letter was the first time the appel- 
lant advised the insured, or endeavored to advise him, that a medical examination 
would be necessary before the policy could be reinstated. 

On June 24th, the day following the death of the insured, the general agent 
addressed him a letter to Gaffney, asking that he refer to the former letter of 
the 18th, and comply with the request that the “completed medical examination 
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be sent in, so that the company might give the application for reinstatement 
further consideration. 

The $30 on the premium, sent by the check of the insured to the general 
agent of the appellant, were never returned to the insured. No offer to return 
was made until after his death. For over two months, the check and the cash 
procecds thereof were in the hands of the insurance company. 

[2] The appellant says that it was error for the court to admit the testi- 
mony of the respondent, Mrs. McGuinn, and her daughter, Mrs. Jesse Smith, 
relating to the conversations of the local agent of the insurance company and 
the insured, at the time of the arrangement for the payment of the $30 upon the 
premium account, and the testimony as to the alleged agreement at that time, 
that, upon the payment of that sum of money, the policy would be good and no 
medical examination would be necessary. It is urged that such testimony not 
only tended to vary and contradict the terms of the receipt given by the agent 
to the insured, and the terms of the application for reinstatement, signed by the 
insured, but that it also tended to contradict a provision of the policy to the 
effect that none of its conditions or terms could be waived except by certain 
executive officers of the company, named therein, which “executive officers” did 
not include the local agent or the general agent. 

We think the testimony was clearly admissible. The soliciting agent of a life 
insurance company can waive a stipulation in the policy of insurance that waiver 
may be made only by an executive officer of the company. See Fender v. New 
York Life Insurance Co., 158 S. C. 331, 155 S. E. 577, and Gandy v. Insurance Co., 
52 S. C. 224, 29 S. E. 655. 

It is an elementary principle of law that a receipt for money may always be 
explained. Waiver of the forfeiture of an insurance contract, on the ground of 
nonpayment of the premiums, is, generally, proved by parol evidence. Oftentimes, 
no other kind of evidence is available for that purpose. In numerous cases, such 
evidence has been admitted. See the following recently decided by this court: 
Fender v. Insurance Co., supra; Reynolds v. Life & Casualty Co. of Tennessee, 
166 S. C. 214, 164 S. E. 602; Thomason v. Commonwealth Life Insurance Co., 
168 S. C. 435, 167 S. E. 684; and Gilreath v. Security Life & Trust Co., 170 S. C. 
309, 170 S. E. 445. Moreover, in the case at bar, there were very strong inferences, 
deducible from the evidence, that the local agent, who had the alleged conversa- 
tions with the insured, and made with him the alleged agreement as to the rein- 
statement in full force of the policy, had authority to act especially for the insur- 
ance company in the transaction as to reviving the policy. A copy of one of the 
letters from the general agent to the insured, offering very liberal terms for the 
purpose of keeping the policy alive, was sent to the local agent by the general 
agent. The part payment of $30 on the premium was sent by the insured to the 
general agent at the direction of the local agent. The check for the money was 
received by the general agent, and the amount was deposited by him to the credit 
of the insurance company. 

[3] The evidence in the case was such as to require its submission to the 
jury, and the trial judge committed no error in refusing the appellant’s motion 
for a directed verdict, as it now contends. The representations of the agent, as 
testified to by the respondent and her witness, to which we have heretofore advert- 
ed, the letters written to the insured by the general agent, the long delayed failure 
to ask for a medical examination after the application for reinstatement had been 
sent in, the long time which the company held the money of the insured, under the 
alleged agreement to restore his policy in full force, without any offer to return 
it, were circumstances which made it necessary for the jury to determine whether 
or not there had been a waiver of the incurred forfeiture on the part of the 
appellant. See Thomason v. Insurance Co., supra; Gilreath' v. Security Life 
& Trust Co., supra; Harvey vy. Insurance Co., 165 S. C. 427, 164 S. E. 6; 
Stanton v. Insurance Co., 137 S. C. 396, 135 S. E. 367; and Cope v. Insurance 
Co., 134 S. C. 532, 133 S. E. 440. 


_ [4,5] The sixth, seventh, and eighth exceptions, included in the fourth ques- 
tion presented, make complaint as to the trial judge’s instructions in his charge 
to the jury on the matter of “waiver.” From all that was said on that particular 
subject, the exceptions point to the following excerpts as being erroneous: 
“Now, what is waiver? Waiver is the voluntary relinquishment of a known 
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right. What was necessary then for the insurance company to do to waive 
its rights when Mr. McGuinn did not pay the insurance premiums under the 
terms of the policy? First, they must have known that they had that right; 
secondly, knowing they had that right, they voluntarily elected to pass that 
right up; to relinquish it; not stand on it, with the view of keeping the policy 
alive, just the same as if there had been no lapse. If they did that; if it per- 
formed any acts or engaged in any conduct whereby they led Mr. McGuinn to 
feel that he was still insured, that he had rights under the policy; lured him 
into a feeling of assurance or security, had he died in that state of mind, feeling 
that, by their acts, their conduct, their assurances, that he was still an insured 
man if those were the facts at the time of his death, then the insurance com- 
pany is liable. * * * 

“There are disputed questions here with reference to the terms and con- 
ditions under which this instrument was signed, and under which this check was 
issued; and I am submitting to you these papers, this check, this receipt and 
this application, so that you may consider them, the circumstances under which 
they were issued, the purposes for which they were issued, to determine whether 
or not the insurance company is resting upon its right to declare a forfeiture 
on this policy when Mr. McGuinn failed to pay the premium, or whether or not 
they waived their right to stand upon the forfeiture, and led Mr. McGuinn to go 
on feeling that he was insured; performed acts which led him to feel that he 
was still an insured man. * * * 

“Even though the policy was lapsed, the insurance company knowing it had 
a right to stand on the lapse, and, while knowing it had that right, voluntarily 
relinquished that right, and by thei: conduct, led Mr. McGuinn to feel that 
he was still insured under the policy, and died in that state of mind. If she has 
shown you that by the greater weight of the testimony, she is entitled to recover; 
if she has failed to do that, she is not entitled to recover.” 

Taking all the instructions as to waiver, contained in the charge, into due 
consideration, which we are bound to do in considering alleged errors as to a 
charge to a jury, we find no reversible error as to the instructions on waiver. 
The particular objection made by the appellant, that “it was not a question of 
how the insured felt at the time of his death, but what were his contractual 
rights,” has been recently answered by this court in the case of Allen v. Jefferson 
Standard Life Insurance Co., 139 S. C. 41, 137 S. E. 214, 216, when Mr. Justice 
Stabler for this court, where the facts of the case were very much similar to 
those of this case, used this language: 

“The question of estoppel was also properly submitted to the jury. If the 
company’s course of action in the matter was such as to lead the insured honestly 
to believe, as the testimony tended to show, that the sending of the note, the 
check, and the application (except part II) for reinstatement would operate to 
prevent forfeiture of the policy, and he acted in conformity thereto, the company 
would be estopped to claim forfeiture under the provisions of the policy. Har- 


vey v. Insurance Co., 131 S. C. 405, 127 S. E. 836.” 


[6, 7] The third question charges error of law on the part of the presiding 
judge in directing the jury in the event they found a verdict for the respondent, 
to simply say, “we find for the plaintiff,” and telling them that later he would 
enter proper judgment by making the calculations necessary to be made, reliev- 
‘ng the jury in the matter of calculations and computations. Nowhere in the 
record does it appear that the appellant, during the trial, objected to the course 
pursued, about which complaint is now made. On the contrary, in the “order and 
judgment” made by the trial judge; after the jury had returned its verdict, this 
statement from the judge appears: 


“After the close of all testimony and argument of counsel, the issues in the 
case were submitted to the jury under instructions from the Court, and inasmuch 
as there were certain equities to be adjusted in stating the account between the 
plaintiff and defendant, by agreement of counsel the jury were instructed that if 
they should find the policy sued on to be in force, they should simply write a 
verdict ‘we find for the plaintiff’ or if they should find that the policy is not in 
force, the verdict should be ‘we find for the defendant’.” (Italics ours.) 

In view of the agreement on the part of counsel, we do not see how the 
appellant may now contend that the procedure adopted was erroneous. We 
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may add that, even if no agreement had been made, we think the trial judge 
very properly adopted the method which he pursued in aiding the jury in the 
matter of rendering a verdict, proper in form. It appears to have been conceded 
that if the respondent was entitled to a verdict in her favor, the amount of the 
balance due on the promissory note of the insured to the company, the interest 
thereon, the balance dye on the premium, and the interest on that amount, 
should be deducted from the total amount of the insurance and the interest on 
the sum. There were necessarily many calculations to be made. There is no 
complaint here by the appellant that the calculations made by the judge were 
not correct or as to the net amount fixed by him in his order of judgment based 
on the jury’s verdict. 

All the exceptions are overruled, and the judgment below is affirmed. 

Stabler, Carter, and Bonham JJ., and W. C. Cothran, A. A. J., concur. 

Bonham, Justice (concurring). 

I am constrained by the cases cited in the opinion to concur in it. But I 
do not wish to be understood as concurring wholly in the doctrine of waiver 
as therein announced. I think the defendant’s actions thereabout were within 
its rights under the terms of the policy and the receipt given the insured. 


INGLE v. SOVEREIGN CAMP, W. O. W. No. 13734. 


Supreme Court of South Carolina. Dec. 9, 1933. 
171 Southeastern Reporter 857. 
INSURANCE. 

One in good standing as member of beneficial association at time of applying 
for disability benefits held entitled to recover benefits then due him without con- 
tinuing to pay assessments until association approved application. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


Appeal from Common Pleas Circuit Court of Greenville County; M. F. 
Ansel, County Judge. 

Action by Leonard Ingle against the Sovereign Camp of the Woodmen of 
the World. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hodges & Hodges, of Greenville, for appellant. 

Lewis G. Prince and D. M Feild, both of Greenville, for respondent. 

STABLER, Justice. 

In February, 1923, the defendant association issued to the plaintiff, one of its 
members, a combined benefit certificate in the maximum sum of $1,000. This 
certificate provides, among other things, that the association “will pay to the mem- 
ber a temporary disability benefit after five years’ continuous membership,” and 
that the certificate “is issued and accepted to all * * * the provisions of the con- 
stitution, laws and by-laws of the Association. * * *” The by-laws provide that 
every member shall pay one monthly installment of assessment each month and 
also such dues as may be required by the laws of his camp; and that “if he fails 
to make any such payments on or before the last day of the month he shall thereby 
become suspended,” and his certificate shall be void. One of the conditions named 
in section 74 of the by-laws for the granting of the temporary disability benefit 
provided for in the certificate is the payment by the member of all dues and assess- 
ments “up to the time of the approval” by the association of his application for 
such benefit. 

On June 14, 1932, the plaintiff applied to the association for the benefit named 
in the sum of $56.33, but his application was rejected by the defendant for the 
reason, as stated by it, that there was insufficient proof of disability. The insured 
then failed to pay his July assessment and for that reason became suspended on 
August Ist. In December he brought this action in the magistrate’s court, asking 
judgment for $100. He alleged that he became totally disabled from disease in 
September, 1931, and continued so until about the middle of August, 1932. The 
defendant pleaded that plaintiff had become suspended on the Ist day of August 
for nonpayment of his monthly assessments for July, and that he was not entitled 
after suspension to recover of defendant anything whatsoever. The magistrate 
found as a fact that the insured was disabled as alleged and that at the time he 
made his application for the benefit he was in good standing as a member of the 






































868 The Insurance Law Journal, Vol. 82 [Apr., 1934 


association, and gave judgment in his favor for $100. On appeal to the county 
court of Greenville, Judge Ansel concurred in the magistrate’s finding of fact as to 
plaintiff's disability, but reduced the amount of the verdict to $56.23 and gave judg- 
ment accordingly. The defendant excepts to the court’s order and brings error. 
The appeal presents but one question, Was plaintiff entitled to maintain an 
action for disability benefit under his certificate in December, 1932? 

The position of the appellant seems to be that, when a member of the associa- 
tion applies for the benefit provided for, nothing more can be done about it, al- 
though he may be entitled thereto, until the association approves his application; 
and that under section 74 of the by-laws, the member is required to keep up the 
payment of his dues and assessments until such approval is given; that if he fails 
to do so, his certificate becomes void, and thereafter he can claim no benefits 
thereunder. 

It is clear that the construction contended for by the appellant places it in the 
power of the association to defeat the payment of any disability benefit allowed 
under the certificate, by withholding indefinitely, right or wrong, its approval of 
the application of a member for such benefit. It is doubtless true that many mem- 
bers of the association, paying for such insurance, are dependent upon their daily 
or weekly earnings to meet the monthly assessments. It is manifest, therefore, 
that when such a member becomes unable, by reason of disease or accident, to per- 
form his usual duties or work, as admittedly was the case here, he cannot pay the 
dues required. In such circumstances, his course undoubtedly would be to apply 
for the disability benefit, if entitled thereto, and surrender his certificate for can- 
cellation as required. If appellant’s contention were sustained, however, the asso- 
ciation in such case, by withholding its approval of the application, might easily 
rid itself of such member without payment of anything whatsoever. It seems to 
us, therefore, that, if the provisions of the constitution and by-laws relied on by 
the appellant must be construed as contended for by it, they are violative of all 
fairness and good conscience, if not against public policy. If the insured is not 
reasonably protected by the insurance for which he pays, then such insurance fails 
of its purpose. 

We conclude that a recovery was properly allowed in the case at bar. As we 
have stated, it is conceded that at the time the plaintiff applied for the disability 
benefit, he was in good standing as a member of the association. The appellant 
although it refused to approve his application on the ground that there was an in- 
sufficient proof of disability, is bound by the concurrent findings of fact by the 
magistrate and the judge of the county court, that such disability at the time did 
exist. We think, therefore, under this state of facts, that a cause of action arose 
in plaintiff's favor in June, 1932, and that he did not have to continue to pay assess- 
ments in order to recover any disability benefit to which he was entitled under the 
certificate at the time the application was filed. The action here brought was for 
an adjudication of his rights accruing prior to August 1, 1932, the date of his sus- 
pension, and not thereafter. 

The order appealed from is affirmed. 

Blease, C. J., and Carter and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


COMMONWEALTH LIFE INS. CO. v. ANGLIN. 
Court of Appeals of Tennessee, Western Section. July 19, 1933. 
Certiorari Denied by Supreme Court Dec. 9, 1933. 
65 Southwestern Reporter (2d) 239. 
1. INSURANCE. 


Provision that insurer assumes no obligation under life policy unless, when 
delivered, insured is alive and in sound health, held valid. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
2. INSURANCE. 

Insured must actually be, and not merely appear to be, in sound health to 


render life insurer liable on policy requiring that insured be in sound health on 
date of delivery. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 
3. INSURANCE. 
Where application stated applicant had eye operation, failure of insurers 
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physician, after examining and talking with applicant, who appeared to be in 
excellent health, but who had cancer, to pursue investigation by examining hos- 
pital records, did not, as matter of law, estop insurer to rely on provision requir- 
ing insured to be in sound health when policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

4. INSURANCE. 

In action on life policy, whether insured was in sound health when application 
was taken and when policy was delivered held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

5. INSURANCE. 

In action on life policy, instruction that, if insured gave insurer through 
physcian all information insured had regarding operation, and physician failed to 
pursue matter, insurer could not rely on defense that insured had cancer, which 
was in effect directed verdict for plaintiffs, held erroneous. 

Instruction was erroneous since policy provided that no obligation was 
assumed under policy prior to date of delivery, nor unless on date of 
delivery insured was alive and in sound health, and because failure of 
insured’s physician to further pursue investigation by examining hospital 
records regarding operation on insured’s eye, where insured appeared to be 


in excellent health, did not as matter of law operate as estoppel of insurer 
to rely on such provision. 


(For other cases, see Insurance, Dec. Dig. § 669[9].) 


Appeal in Error from Law Court, Shelby County; A. B. Pittman, Judge. 

Action by Mattie A. Anglin against the Commonwealth Life Insurance Com- 
pany. From a judgment for plaintiff and the disallowance of a motion for a new 
trial, defendant appeals in error. 

Reversed and remanded. 

Fitzhugh, Murrah & Fitzhugh, of Memphis, for plaintiff in error. 

Luther H. Graves, of Memphis, for defendant in error. 

SENTER, Judge. 

The parties will be referred to as in the court below, Mattie A. Anglin, 
plaintiff, and Commonwealth Life Insurance Company, defendant. This is a_suit 
by plaintiff, Mattie A. Anglin, against the Commonwealth Life Insurance Com- 
pany on a policy of life insurance, issued by the defendant upon the life of plain- 
tif’s son, Herbert C. Anglin, in the sum of $500, and also seeks to recover 25 
per cent. additional as statutory penalty for a failure to pay the policy on the 
averment that the failure to pay was not in good faith. 

To the declaration the defendant filed pleas of nil debit and non assumpsit, 
and tendered the plaintiff in its said pleas the sum of $15.94, representing the 
premium paid on said policy, plus interest. 


At the hearing of the cause, at the conclusion of all the evidence, a motion 
for a directed verdict in its favor was made by the defendant, which motion was 
overruled. The jury returned a verdict in favor of plaintiff in the sum of $600, 
without designating or dividing the judgment, as so much for principal and so 
much for penalty. A motion for a new trial was seasonably filed by the defend- 
ant, which motion was overruled and disallowed, and, from the action of the 
court in overruling and disallowing its motion for a new trial, and in rendering 
judgment on the jury verdict, the defendant prayed and was granted an appeal 
in the nature of a writ of error to this court, and has assigned errors. 

The first assignment of error and the second are directed to the action of 
the trial judge in overruling defendant’s motions for a directed verdict, made, 
first, at the conclusion of plaintiff’s evidence, and renewed at the conclusion of 
all the evidence. 


The third, fourth, fifth, and seventh assignments challenge the action of the 
court in refusing to give in charge to the jury certain special requests submitted 
by the defendant after the general charge to the jury had been given. 

The eighth assignment is directed to the form of the jury verdict, on the 
ground that the same is indefinite, in that the verdict of the jury is for a lump 
sum of $600, and the amount of the policy sued on was $500, and the interest 
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thereon would approximate $40 and the verdict does not show what part of the 
$600 was intended as principal, or interest or penalty. 

The ninth assignment charges error upon the part of the trial judge in refus- 
ing to permit the defendant to introduce in evidence, or to even use for the pur- 
pose of cross-examining plaintiff, the proof of death made out and signed by the 
physician of assured. r 
The tenth assignment charges error upon the part of the trial judge in his 
charge to the jury on the question or subject of the statutory penalty sued for, 
The sixth assignment is directed to a portion of the general charge of the 
court to the jury, which will be hereinafter set out and discussed. 

By the eleventh assignment it is said that there was no evidence to support 
the verdict of the jury. 

We will not take up and discuss each of the assignments of error, or the 
questions made thereunder in the order in which they are made. 

The insured, Herbert C. Anglin, at the time the policy was issued, was a boy 
about sixteen years of age. The application for the insurance was signed by his 
mother, Mattie A. Anglin, the plaintiff herein. The application provided on its 
face, among other things, as follows: 


“The undersigned hereby declares and warrants that the representations and 
answers made above are strictly correct and wholly true; that they shall form the 
basis and become part of the contract of insurance (if one be issued): That any 
untrue answers shall render the policy null and void, and that said contract shall 
not be binding upon the company unless upon its date and delivery the insured be 
alive and in sound health.” 


One of the questions asked the plaintiff when she applied for the insurance 
was whether or not the proposed assured, Herbert C. Anglin, “had or ever had 
cancer.” Her answer to this question was, “No.” Another question in the applica- 
tion was, “Is life proposed now in sound health?” And her answer was, “Yes.” 


The policy contained a provision as follows: 


“No obligation is assumed under this policy, prior to its date of delivery, nor 
unless on said date of delivery the assured is alive and in sound health.” 

It appears that the assured, Herbert C. Anglin, was operated on in April, 
1930, for sarcoma or cancer of the eye. The application for the insurance was 
signed on July 17, 1930. It also appears that among other questions asked and 
answered in the application is question 13, as follows: “State accident, operation 
or disease suffered in last five years? Give full details and severity of each?” 
Ans. “Cyst removed from r. upper lid, Apr. 2, 1930. No recurrence, wound clean. 
Storis upper lid improving.” 

It also appears that the answers were written into the application by the 

agent of the insurer. Plaintiff testified in substance that at the time the application 
was signed she told the agent that an operation had been performed on the eye, 
and told him that a tumor had been removed from the eye. It also appears that, 
when the application was turned in to the local office in Memphis, the statement 
in the application with reference to the operation for the removal of a cyst from 
the eye challenged the attention of the manager of the local office, and he called 
upon a physician to go to see the applicant and learn the nature and seriousness 
of the operation. The physician, by direction of the local manager of defendant, 
went to the home of the assured, and talked to plaintiff and to the assured, and 
was then told by the mother of assured of the operation that had been performed 
at the hospital for the removal of said formation on the eye. She states, for the 
removal of a tumor from the eye, and the physician states she said for the 
removal of a cyst. The plaintiff and other members of the family testified that the 
young man appeared to be in good health and fully recovered from the operation. 
The doctor testified that, when he saw the assured on the occasion of his visit, 
the young man appeared to be in good health. A scar appeared on the eye which 
was explained as the scar resulting from the operation for the removal of what- 
ever growth was there. The physician testified that he did not think that the 
operation was for any serious trouble, and the wound appeared to be healing 
nicely, and he did not make any further investigation. It is shown that within a 
few months after the policy was issued the assured died of cancer, and it was 
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also shown that the operation performed on the eye was for a cancerous growth, 
referred to as sarcoma, which is shown to be a cancer. 

Appellant contends that it appears from the uncontradicted evidence in the 
record that the assured was not in good health, or sound health at the time the 
application was signed for the insurance, and was not in sound health at the time 
the policy of insurance was delivered and the premium collected. 

It was upon this that the defendant largely based its motion for a directed 
verdict in its favor. The trial judge refused to sustain this motion, and, at the 
conclusion of all the evidence, again overruled defendant’s motion for a directed 
verdict in its favor. The trial judge proceeded to charge the jury, and the portion 
of the charge complained of under the sixth assignment of error is as follows: 

“But if you find that the boy did not use the word ‘cyst’ and that was the 
doctor’s language, or if you find that even did the boy use the word ‘cyst’ that 
the doctor in the exercise of reasonable care should have gone to the hospital and 
examined the records to see what was really removed—the theory of the plaintiff 
is that this boy gave the doctor all the information they had about it, told him 
where the thing was cut off of his eye, and who did it, and that therefore, put 
the company in position to know all or more than he knew about it, and that if 
the company pleased to stop there and made no further investigation as to what 
really was the matter with the boy’s eye, then the company must stand on that 
policy and is liable; that if they want to rely on that defense, the company should 
have pursued the inquiry for the purpose of determining whether there was a 
malignant disease, or an innocent disease like what they testify existed. It is the 
law, Gentlemen of the Jury, that if the company was put, through its physician, 
in possession of all the information that the assured had, and the doctor failed to 
pursue or to determine the situation and issued the policy, then the company can- 
not rely upon the defense that he had this cancer. The law about the matter is 
reasonable and just. Of course, if this plaintiff or her son, Herbert, either, knew 
that the boy was suffering with a cancer or malignant growth and procured a 
policy, the company is not liable. But if the company was given fully and fairly 
all the information that they knew about it, and they failed to go and look at the 
record or consult the doctor who performed the operation, the company cannot 
rely upon the fact that the boy might have had cancer at the time.” 

_ The above charge was in effect and to all intents and purposes a directed ver- 
dict in favor of the plaintiff. There was no insistence made by the defendant that 
the doctor who was sent out to see this young man made any further investiga- 
tion, or that he went to the hospital where the operation had been performed or 
to the doctor who performed the operation to ascertain the exact nature of the 
operation, or the nature of the cyst, tumor, or growth that was removed from 
the eye of the assured. 

After the visit of the doctor to this young man, and after discussing the 
operation with the young man and his mother, and after looking at the scar of 
the wound and observing the general appearance of the young man, this physician 
was apparently satisfied that the operation had not been for any serious cause or 
ailment, and so reported to the local manager. 

[1] The authorities are numerous to the effect that, where there is a pro- 
vision in the policy, as in the policy now considered, that no obligation is assumed 
under the policy unless on the date of delivery the assured is alive and in sound 
health, said provision is reasonable and enforceable. In the case of Metropolitan 
Life Ins. Co. v. Chappell, 151 Tenn. 299, 269 S. W. 21, 24, a provision in the 
policy sued on in that case was practically identical with the provision on the 
subject in the instant case, and wherein the court said: 

“We are of the opinion that the provision in the policy that the defendant 
assumed no obligation thereunder, unless the insured was ‘in sound health’ at the 
date of the policy, was valid, and was binding on the insured.” 

The court in that case further held: 

“The application of the condition in the policy that the defendant assumed 
no obligation, unless the insured was in sound health at the date of the policy, is 
not controlled by the insured’s knowledge or lack of knowledge that she was not 
in sound health. The existence of life and sound health in the insured, at the date 
of the policy, was a condition precedent to the promise of insurance. Barker v. 
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Metropolitan Life Ins. Co., 188 Mass. 542, 74 N. E. 945; Packard v. Metropolitan 
Life Ins. Co., supra [72 N. H. 1. 54 A. 287]. As was said in the case of Murphy 
v. Metropolitan Life Ins. Co., supra, it is clear from the language of the policy 
that defendant’s promise of insurance was not absolute, but conditional, and that 
the existence of life and sound health in the insured on the date of the policy 
is the condition on which the promise is made. It is the fact of sound health 
of the insured which determines the liability of the defendant in this character 


of policies, not apparent health, or his or any one’s opinion or belief that he was 
in sound health.” 


Numerous other cases from this state and other jurisdictions are cited and 
referred to in support of the above holding. However, this holding finds so gen- 
eral support, and is the settled law to the extent that further reference to the 
authorities is unnecessary. As ar, abstract proposition, its soundness is conceded 
by appellee in the reply brief. 

The contention of appellee is that in the present case, and under the facts 
of the present case, the defendant is estopped to rely upon the defense that the 
assured was not in sound health at the time the application was signed or at the 
time the policy sued on was issued and delivered. This contention by appellee 
rests upon the theory that both the assured and the mother of the assured gave 
to the physician who made the examination the benefit of all the information they 
each had with reference to the physical condition of the assured, and especially 
with reference to the operation for the removal of the growth on assured’s eye, 
and that, having put the examining physician of the defendant upon notice that 
an operation for the removal of some growth on the eye had been performed at 
the hospital, it was the duty of the examining physician, as the agent of the 
insurer, to have followed up the information given by going to the hospital where 
the operation had been performed and examine the hospital record of the case, 
and that his failure to do so operates to estop the defendant from relying on the 
defense that the insured was not in sound health at the time the policy was 
delivered. In support of this contention, appellee relies upon certain holdings by 
this court and the Supreme Court: Phillips et al. v. Insurance Co., 14 Tenn. App. 
356, and Life & Casualty Ins. Co. v. King, 137 Tenn. 685, 195 S. W. 585. 

The learned trial judge, in charging the jury as above set forth, evidently 
took this view of the law, and so instructed the jury. 

This court in the Phillips Case, and in other cases, has held as set forth in 
the fourth headnote to said case of Phillips y. Insurance Co., supra: 


“If the insured notified the insurance company or its agents of the real facts, 
at or before the time of the issuance of the policy, as to the condition of the 
title, then, notwithstanding the provisions of the policy that he is the sole owner, 
the insured can recover, for such knowledge constitutes a waiver of the condi- 
tion of the contract, and the insurer is estopped from asserting the breach of 
such condition.” 

That was a fire insurance case in which the defendant relied upon certain 
provisions in the policy with reference to the ownership of the property, and 
where the insured notified the agent taking the application of the full facts with 
reference to the title, and, under the rule that notice or knowledge of facts by 
the agent is imputable to the principal, this court held that this condition of the 
policy was waived under the facts of that case, and that the insurer would be 
estopped from relying thereon. 

To the same effect was the case of Life & Casualty Insurance Company v. 
King, supra. In those cases the true facts, or the real facts, were communicated 
to the agent. That line of cases is distinguished from the present case, in that 
there is no claim that the assured or the mother of assured, or any one else, ever 
informed the defendant or any of its agents that the assured had had an operation 
for the removal of a malignant cancer from the eye of the assured. While it may 
be true that the assured and assured’s mother frankly gave the physician all the 
information they had with reference to the operation that had been performed on 
the eye of the assured, since they did not know that it was a cancerous growth 
that had been removed, they could not have stated a fact not within their knowl- 
edge. It appears from the uncontradicted evidence that the operation performed 
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on assured’s eye was for the removal of a malignant cancer, and not for the 
removal of a mere harmless cyst or tumor. 

It also appears from the record that this was what is referred to as an 
industrial insurance policy, and not usual for a medical examination. However, 
when the application signed by assured or his mother was examined, the reference 
made therein, under answer 17 to the question, it appeared that on April 2, 1930, 
the assured “had eye operated on,” and this statement in the application challenged 
the attention of the local medical examiner of defendant, and he was sent, or 
went, to the home of assured to investigate and ascertain the nature of the opera- 
tion. He talked to the assured, and probably to assured’s mother, and examined the 
scar of the wound resulting from the operation, and also observed the general 
appearance of the assured. According to all the evidence, the assured at that time 
appeared to be in good health. The scar appeared to be clean, and there was 
nothing either in the appearance of the assured or the scar, or the information 
imparted to the physician, to lead him to believe that the operation had been for 
the removal of a malignant cancer. At that time there had not been a recurrence 
and the examining physician, in answer to question 13, and he states from the 
information given him by the assured, stated: “Cyst removed from r. upper lid 
April 2nd, 1930. No recurrence. would clean, storis upper lid improving.” 

The physician testified that, from the information he received from the assured 
with reference to the operation, and from what he could see as to the general 
appearance of the applicant, and the then condition of the scar on the eyelid, he 
did not consider it serious. It would thus appear that the physician did make an 
investigation, but failed to discover the true fact that the operation had been for 
the removal of a malignant cancerous growth. 

We are also of the opinion that there is no material evidence that the mother 
of the assured willfully concealed material facts from the physician or from the 
agent of the defendant, and we think that it appears from the evidence that the 
physician was given the benefit of what the assured and his mother then knew as 
to the condition of the assured. We also think that it is clear that they were 
mistaken as to the true condition. It is also true that the physician who made the 
examination was mistaken as to the true condition. So far as the record discloses, 
he was a capable physician, and there was nothing in the appearance of the appli- 
cant as to general condition of health, and nothing in the appearance of the scar 
from the operation, to lead him to believe or to think that the operation had been 
for a serious trouble. Certainly he could have had no purpose in making a favor- 
able report if he had not believed that the operation referred to was not of a 
serious character or for a serious cause. The young man appeared to be in excel- 
lent health. The immediate members of the family testified that. at the time the 
application was taken, and at the time the examination was made by the physician, 
and at the time the policy was delivered, the assured appeared to be in good 
health. 

It is true that, if the physician had gone to the hospital and examined the hos- 
pital record, and had also looked up and consulted the surgeon who had performed 
the operation, he would have, no doubt, discovered that the operation was for the 
removal of a malignant or cancerous growth from the eye, and following the op- 
eration X-ray treatments had been given the patient. Assuming that such an in- 
vestigation by the physician would have resulted in disclosing that the assured had 
been treated for cancer, and that the operation was for the demoval of a malignant 
cancerous growth, the only result would have been that the application would not 
have been accepted by the defendant. Certainly no reputable insurance company 
would knowingly write a policy insuring the life of one whom it knew was then 
suffering from a cancer, even though the operation and treatment, so recently had, 
had temporarily arrested the disease. So that the assured was in no way prejtidiced 
by the failure of the physician to follow up the information received at the time 
he made the examination. The fact remains that the applicant was not insurable 
in his then condition. 


[2] It is the fact of sound health of the insured which determines the liability 
of defendant under such a provision as is contained in the policy sued on, “not 
apparent health, or his or anyone else’s opinion or belief that he was in sound 
health.” If the assured was in fact not in sound health, as that term is construed, 
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either at the time the application was signed or at the time the policy was issued 
and delivered, there could be no recovery under the provisions of the policy sued 
on. 

[3] We cannot say as a matter of law that the failure of the physician to fur- 
ther pursue the investigation by examining the hospital records, under the facts and 
circumstances as shown by the record in this case, would operate as an estoppel 
of defendant to rely upon this valid and reasonable provision of the policy, which 
is a condition precedent to any obligation or liability upon the defendant. We are 
of the opinion that, under all the facts and circumstances as disclosed by the rec- 
ord, the failure of the examining physician to consult the hospital records, or the 
physician who performed the operation, was justified, and such failure in no sense 
prejudiced the assured, for the reasons hereinbefore stated. 

[4] There is some evidence in the record when considered in its most favorable 
light to plaintiff's case, that would warrant the submission of the case to the jury 
on the question as to whether or not the assured was in sound health at the time 
the policy was issued and delivered and at the time the application was taken. The 
application was taken about three months after the operation. So far as the rec- 
ord discloses, the assured was in apparent good health at the time the application 
was taken and the policy delivered, and continued in apparent good health for sev- 
eral months thereafter, and in the following spring was engaged in farm labor. 
We are of the opinion that the assignments of error predicated upon the action of 
the trial judge in refusing to grant defendant’s motion for a directed verdict can- 
not be sustained. 

[5] However, we are of the opinion that the learned trial judge was in error 
in charging the jury as hereinbefore set out; that this charge was erroneous, and 
in effect an instruction to the jury, under the undisputed evidence, to return a ver- 
dict in favor of plaintiff. The seventh assignment of error is accordingly sustain- 
ed. 

It becomes unnecessary to consider the other assignments of error, since the 
cause must be reversed and remanded for a new trial. 

It follows that the judgment of the lower court is reversed and the cause is 
remanded to the circuit court of Shelby county for a new trial. The cost of this 
appeal will be paid by appellee. 

Heiskell and Anderson, JJ., concur. 


STOCKSTILL v. LIFE & CASUALTY INS. CO. 
Court of Appeals of Tennessee, Middle Section. April 25, 1933. 
Certiorari Denied by Supreme Court Dec. 9, 1933. 
65 Southwestern Reporter (2d) 243. 
1. INSURANCE. . = 

Beneficiary could not recover on industrial life policy providing that insured 
must be of sound health when policy was delivered, where insured had died be- 
fore delivery and acceptance of policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

6. INSURANCE. 

Condition of insurance policy that applicant must be alive and in sound health 
when policy is delivered is valid and binding on insured. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

7. INSURANCE. 

In action on industrial life policy, that insured was not in sound health when 
policy was taken out, and that policy was not delivered and accepted during 
insured’s lifetime, held not different grounds of defense, so that insurer’s chang- 
ing from one to another would constitute change of defenses. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal in Error from Circuit Court, Lincoln County; R. W. Smartt, Judge. 

Action by William L. Stockstill against the Life & Casualty Insurance Com- 
pany. Judgment was rendered for plaintiff in the justices’ court, and, on appeal 
to pe ea court, the action was dismissed, and plaintiff appeals in error. 
Affirmed. 
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Sam C. Tigert, of Fayetteville, for plaintiff in error Stockstill. 

Moreau P. Estes, of Nashville, for defendant in error Insurance Co. 

Crownover, Judge. 

This was an action by the beneficiary to collect the value of an insurance policy 
of $140 on the life of Wiley B. Stockstill, deceased. 

The action originated in a justice’s court where judgment was rendered in 
favor of the plaintiff. Defendant appealed to the circuit court of Lincoln county, 
where the case was tried to the judge and a jury. At the hearing, in response 
to the request of the judge that they state their cases, the plaintiff stated that 
his action was for the collection of an industrial policy of insurance of $140 on the 
life of Wiley B. Stockstill. Defendant stated: 

“Gentlemen: Two weekly payments were made of 35 cents each or 70 cents, 
which we offer back in open court. We insist that the policy is void because of 
its terms—that the insured was not in sound health when it was taken out.” 

At the close of plaintiff’s testimony, defendant moved the court for a directed 
verdict in its favor on the ground “that the policy was not delivered and accepted 
during the life time of the assured and the terms of the policy on its face contains 
such a provision.” 

The judge instructed the jury to return a verdict for the defendant because the 
policy was not delivered and accepted during the lifetime and sound health of the 
insured, which was accordingly returned and plaintiff’s suit dismissed. 

Motion for a new trial having been overruled, plaintiff appealed in error to 
this court and has assigned errors, which are in substance, as follows: 

(1) The court erred in peremptorily instructing the jury. 

(2) The court erred in charging the jury to return a verdict for the defendant 
because the policy was not delivered and accepted during the lifetime and sound 
health of the insured, as defendant had stated to the court that its defense was 
that the policy was not delivered and accepted during the lifetime of the assured. 

(3) The court was in error in giving the jury peremptory instructions to find 
in favor of the defendant and then, without any verdict being rendered by the jury, 
discharging the defendant. 

Wiley B. Stockstill, of Fayetteville, on May 21, 1932, signed an application 
for a policy of industrial insurance in the defendant, Life & Casualty Company, 


_ and paid to the agent 70 cents, the premium for the first two weeks. The policy 


was issued by the insurance company, in Nashville, under date of June 13, 1932, and 
mailed to the company’s agent at Fayetteville, who, instead of delivering it imme- 
diately, waited until he should make a trip out to the mill. 

On June 15th Wiley B. Stockstill became ill with acute indigestion and died 
within a few minutes. 

After his death, the local agent delivered the policy to his family. It was de- 
livered on or about the 17th of June. 


Proof of death was furnished the insurance company. The company refused 
to pay the amount of the policy, because the proof of death, filled out by Dr. Year- 
wood, showed that he died from a disease called cardiorenal, which he had had 
since 1931, and the policy contained provisions that the same should be delivered 
and accepted while assured was in sound health, and that the policy might be can- 
celed if assured should within two years develop any disease of the heart etc. 

{1] 1. The court was correct in charging the jury that, if the policy provided 
on its face that the insured must be of sound health at the time the policy was de- 
livered, and the proof showed that he was already dead when it was delivered, 
then there could be no recovery. 1 Cooley’s Briefs on Insurance (2d Ed.) 662; 
McLendon v. Woodmen of the World, 106 Tenn. 695, 64 S. W. 36, 52 L. R. A. 444; 
1 Couch on Insurance, 232, § 125. 


The court was correct in charging the jury that, if the assured had died be- 
fore the delivery and acceptance of the policy containing those conditions, the 
beneficiary could not recover. 1 Cooley’s Briefs on Insurance (2d Ed.) 638. 

[2-5] The policy was sent up with the record, but was not included in the bill 
of exceptions, and was not properly authenticated, therefore it is not properly in 
evidence, but the record shows that the policy was introduced in evidence below 
and was considered by the court, therefore the judgment on directed verdict must 
be affirmed because the bill of exceptions did not contain all the evidence. Cosmo- 
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politan Life Ins. Co. v. Woodward, 7 Tenn. App. 394. Although the bill of ex- 
ceptions states that it contains all the evidence, yet, if it shows on its face that it 
does not contain all the evidence, the judgment must be affirmed. Pepper y, 
Gainesboro Telephone Co., 1 Tenn. App. 175. This being a law case tried by a 
jury, there is a presumption that the judgment of the lower. court is correct, in the 
absence of a showing to the contrary. And, as the bill of exceptions does not con- 
tain all the evidence, it is not complete, and we must assume that it contains suffi- 
cient evidence to support the judgment. Pepper v. Gainesboro Telephone Co., su- 
pra; Cosmopolitan Life Ins. Co. v. Woodward, supra. 

2. It is contended by plaintiff that the insurance company changed its defense 
in the circuit court, that it stated to the court at the outset of the trial that it re- 
fused to pay the policy because the insured “was not in sound health when it was 
taken out,” and then moved for a directed verdict because “the policy was not de- 
livered and accepted during the life time of the assured.” 

[6] A condition of an insurance policy that applicant must be alive and in 
sound health when the policy is delivered is valid and binding on the assured. Life 
& Casualty Ins. Co. v. King, 137 Tenn. 685, 195 S. W. 585; Metropolitan Life Ins. 
Co. v. Chappell, 151 Tenn. 299, 269 S. W. 21; Metropolitan Life Ins. Co. v. Mc- 
Gowan, 2 Tenn. App. 341. 

[7] Under the terms of the policy, either of the above grounds was a defense 
to same. The proof was that the policy was delivered after Stockstill was dead; 
therefore it was not delivered to him or accepted by him while in sound health. 
These are not different grounds. The proof was the same. There was no sur- 
prise, and no one was misled. 

3. Plaintiff's third assignment of error is that the court erred in entering judg- 
ment when the jury had failed to return a verdict as directed; it being insisted that 
the jury failed to return any verdict. 

The order entering judgment recites that the jury returned a verdict for de- 
fendant, as directed, and this assignment must be overruled. 

All the assignments of errors must be overruled, and the judgment dismissing 
the action must be affirmed. The cost of the cause, including the cost of the ap- 
peal, is adjudged against appellant, Stockstill. 

Faw, P. J., and De Witt, J., concur. 


SOVEREIGN CAMP. W. O. W. v. DERRICK. No. 1158. 
Court of Civil Appeals of Texas. Eastland. Oct. 6, 1933. 
Rehearing Denied Nov. 10, 1933. 
64 Southwestern. Reporter (2d) 982. 
3. INSURANCE. 

“Good health’ within fraternal benefit order’s constitution and laws, author- 
izing insured’s reinstatement if in such health, means freedom from disease ser- 
jously affecting general soundness of his system or materially increasing risk. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

4. INSURANCE. 

Affection readily remediable, though only by medical or surgical treatment, is 
not disease seriously affecting general soundness of insured’s system, so as to pre- 
clude his reinstatement by fraternal benefit order subject to warranty of “good 
health.” 


(For other cases, see Insurance, Dec. Dig. § 761.) 

5. INSURANCE. ; ; oe ’ 

Readily remediable affection does not constitute substantial bodily infirmity, or 
bad health precluding insured’s reinstatement by fraternal benefit order subject to 
warranty of good health. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

6. INSURANCE. , 

Evidence held to warrant court’s conclusion that inception of disease, from 
which insured died, occurred over 30 days after his reinstatement by fraternal 
benefit order subject to warranty of good health for 30 days. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from District Court, Eastland County; Geo. L. Davenport, Judge. 
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Action by Mrs. Alice E. Derrick against the Sovereign Camp, Woodmen of 
the World. Judgment for plaintiff, and defendant appeals. 

‘Affirmed. 

Turner, Seaberry & Springer, of Eastland, for appellant. . 

R. N. Grisham and J. A. Lantz, both of Eastland, for appellee. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN & ENGINEMEN 
v. HALL et al. No. 7861. 
Court of Civil Appeals of Texas. Austin. Oct. 25, 1933. 
Rehearing Denied Nov. 15, 1933. 
64 Southwestern Reporter (2d) 1044. 
2. INSURANCE. 

Where beneficiaries suing on insurance certificate more than seven years after 
insured’s alleged disappearance, death while certificate was in force, and 
proof of loss, and insurer demurred generally and answered that certificate 
was not in force after May 2, 1923, when it was canceled for failure to pay pre- 
miums, issue of insured’s death on May 1, 1923, was raised by pleadings (Rev. St. 
1925, art. 5541). 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

8. INSURANCE. 

Where finding of insured’s death was not based on presumption of death aris- 
ing from seven years’ absence, and Texas statute makes seven years’ absence 
proof of death, decision of court of state where insurer was incorporated, that 
provision against liability for disappearance was valid, did not bar action on certi- 
ficate of insurance (Rev. St. 1925, art. 5541). 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

Appeal from District Court, Travis County; W. F. Robertson, Judge. 


Action by Malcum Hall and another, by next friend, against the Brotherhood 
of Locomotive Firemen and Enginemen. From a judgment for plaintiffs, defend- 
ant appeals. 

Reversed and remanded. 


Smith, Brownlee & Goldsmith and E. F. Smith, all of Austin, for appellant. 


Geo. S. Dowell, Robert Ben Thrasher, and Edwin G. Moorhead, all of Austin, 
for appellees. 


BaucH, Justice. 


Suit was by Malcum and Geneva Hall by next friend upon an insurance cer- 
tificate for $1,000, issued by appellant to Millard Hall on March 22, 1912, and al- 
leged to have been changed to a $4,000 policy in September, 1922, and said children 
named as beneficiaries. Appellees also sought to recover 12 per cent. statutory 
penalty and attorney’s fees. The case was tried to a jury upon special issues and 
judgment rendered in favor of appellees for $1,000, with interest from January 10, 
1930, from which the brotherhood has appealed. 

Appellees alleged the issuance of the policy in 1912 for $1,000, change of bene- 
ficiaries and increase to $4,000 in 1922, and further, “That on or about the 9th day 
of January, A. D. 1923, the said Millard Hall was living at Gallup, New Mexico. 
That he was employed on the Railroad as a fireman and had a good position with 
his railroad company. That he had on said date approximately a month’s pay com- 
ing to him. That he had been in the position for several months and was a quiet 
and peaceable type of man and inclined to give close attention to his duties. That 
he was last seen on the night or evening of the 10th of January A. D. 1923, and 
at that time was in good spirits and was jovial with friends. That thereafter he 
was not seen by anyone; that he left his wages uncollected and his clothing at his 
room were not disturbed. That he has never been seen nor heard from since the 
date aforesaid;'that the said insured has been absent for more than seven years 
and has not been seen nor heard from since the date heretofore alleged nor during 
the said seven years or more absence. That the said Millard Hall is dead and that 
on the date of his death the said policy of insurance was in full force and effect.” 

Then followed allegations and prayer for 12 per cent. penalty, $650 attorney’s 
fees, and total damages of $5,130. 

Appellant’s special exceptions to claims for penalty and attorney’s fees were 
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sustained, of which no complaint is made. Appellant’s answer, in addition to a 
general demurrer and general denial, admitted execution and delivery of the $1,000 
policy in 1912; alleged that its constitution and by-laws, adopted by the order sub- 
sequent to 1912, and which became a part of the policy, expressly provided that: 
“No presumption of death shall arise from the disappearance of a member so as 
to create a liability under any beneficiary certificate.” It also alleged that ap- 
pellant’s headquarters were in the state of Ohio; that the contract in question must 
be construed under the laws of Ohio; that the courts of that state had upheld the 
validity of such a provision; that the courts of Texas are bound by such adjudica- 
tion; and that therefore no liability of appellant under said policy attached. Ap- 
pellant further answered that Millard Hall was expelled from appellant order and 
his certificate of insurance canceled, under its terms, on May 2, 1923, for nonpay- 
ment of dues, and denied any liability thereunder. 

Issue No. 1 submitted to the jury was: “Do you find and believe from the evi- 
dence that Millard Hall is at this time living?” to which the jury answered, “No.” 

Issue No. 3 read: “Do you find and believe from the evidence that the said 
Millard Hall was dead on the first day of May, 1923?” to which the jury answered, 
“Yes.” 


The proof amply sustained appellees’ allegations above quoted, and showed 
that Millard Hall’s mother, who lived in Travis county, and to whom he habitually 
wrote, was notified immediately of his disappearance from Gallup, N. M., on Jan- 
uary 10, 1923; that two of his brothers went immediately to Gallup and made dil- 
igent search for him for a period of thirty days, assisted therein by the police there, 
and by radio broadcasts; that they offered a $500 reward for information of his 
whereabouts; that they searched the Santa Fé water tank and the Rio Grande river 
in that vicinity for several miles; but that they found no trace of him. No charges 
of misconduct by the Santa Fé, nor for violation of any law, were found against 
him. His room showed that he had merely changed from his work clothes to his 
street clothes, and left it, leaving apparently all of his other possessions, including 
trunk, clothes, toilet articles, personal articles, a small amount of money, and bore 
every evidence of an intention to return. He was seen by a waitress at the Harvey 
House lunch counter in his usual mood about 9 p. m. of the night of his disappear- 
ance. Those to whom he habitually wrote, including his mother, his wife and chil- 
dren, and some other relatives, have never heard from nor of him since his mys- 
terious disappearance; and the back pay then due him by the Santa Fé was never 
called for by him, but was subsequently paid to his wife. In brief, no reason or 
motive for his disappearance was shown to exist unless it be, as urged by appel- 
lant, that he and his wife were separated and she had the children. This had oc- 
curred, however, some two years before, and he was shown to have maintained 
habitual communication with his mother, his wife and his children, subsequent to 
such separation and up to the time of his disappearance. 


[1] Appellant’s first contention is that appellees wholly failed to establish 
seven years’ continuous absence from the place of his last known residence. In 
this appellant is, we think, correct. The only proof that he had not been heard of 
at last known residence was during the 30-day period in which search was made for 
him in New Mexico by his brothers; and that he had not returned to his family 
in Texas, nor been heard of nor from by his relatives. This was not sufficient. To 
avail appellees of the presumption of death based upon seven years’ absence with- 
out tidings of his whereabouts, the proof must relate to such absence from his 
residence in New Mexico. Absence from his former residence in Texas, after he 
had established a new domicile elsewhere, does not suffice. Thetford v. Modern 
Woodmen of America (Tex. Civ. App.) 273 S. W. 666, 672; Fowler v. Hardee (Tex. 
Civ. App.) 16 S.W.(2d) 154; American Natl. Ins. Co. v. Garcia (Tex. Civ. App.) 
46 S.W.(2d) 1011; Stiles v. Hawkins (Tex. Com. App.) 207 S. W. 89, 96; 13 Tex. 
Jur., 517. This we think appellees clearly failed to make. 

[2] Appellant also contends that there was no basis in the pleadings or the 
evidence for the submission of question No. 3. Appellees did not allege that their 
father died prior to May 1, 1923, or at any definite time. They waited until seven 
years had elapsed after his disappearance to file suit, and prayed for interest on 
their claim only from January 10, 1930. It may be inferred, therefore, that they 
were relying in part, if not largely, on such seven years’ absence as proof of death 
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by presumption, and grounded their cause of action accordingly. Their allegations, 
except as to the facts and circumstances surrounding his disappearance, are only 
general, “That the said Millard Hall is dead and that on the date of his death the 
said policy of insurance was in full force and effect.” Only a general demurrer 
was addressed to this portion of appellees’ pleadings. The appellant defended on 
the ground, among others, that Hall’s policy was canceled on May 2, 1923. 

While a plaintiff should plead the facts on which he relies for recovery with 
sufficient particularity to advise the defendant thereof and enable him to meet such 
proof, and perhaps a special exception to appellees’ petition with respect to the time 
of Hall’s death might have required more particularity as to that issue, we fail to 
see where appellant was injured. Had appellees alleged that Hall died prior to 
May 1, 1923, such pleading would necessarily have been based upon, and proof of 
his death predicated upon, the same facts and circumstances that were pleaded; 
and upon the same testimony, introduced without objection, which appellees offered 
upon the trial. In brief, appellees appear to have apprised appellant of* all the 
facts known to them, and a mere allegation that Hall died prior to May 1, 1923, 
would have advised appellant of nothing more than the facts pleaded had already 
disclosed. Appellees’ suit was predicated upon two ultimate facts: First, the policy 
issued to Hall, which was admitted in appellant’s answer; and, second, proof of 
death while said policy was in force. No limitation is here involved, and appellees 
could have brought their suit at any time after their father’s disappearance and 
relied upon the facts and circumstances surrounding it as establishing his death in- 
dependent of any presumption; or they could, as they did, await the expiration of 
the seven-year period, and then sue, invoking in their behalf the legal presumption 
created by such lapse of time. Sovereign Camp, W. O. W., v. Boden, 117 Tex. 
229, 1 S.W.(2d) 256, 61 A. L. R. 682; Sovereign Camp, W. O. W., v. Piper (Tex. 
Civ. App.) 222 S. W. 649; 13 Tex. Jur., 522, and cases there cited. And the fact 
that such presumption was invoked does not preclude proof of death otherwise. 
Seven years’ absence is but evidentiary and creates a rebuttable presumption of 
death. Appellees alleged death of their father while said policy was in force and 
effect; and appellant alleged that said policy was not in force and effect after May 
2, 1923. As against a general demurrer to the petition, therefore, and in view of 
said answer, and the rule announced in Gulf, C. & S. F. Ry. Co. v. Anderson, 76 
Tex. 244, 13 S. W. 196, 198, that “facts proved should be supported by a pleading 
on the subject, but it is not material by which party the facts are pleaded. An 
omission by one party may be cured by the other,” we think issue No. 3 submitted 
to the jury was sufficiently raised by the pleadings and properly submitted to the 
jury. 

[3, 4] We also think the proof was clearly sufficient to sustain the jury’s ans- 
wer thereto. Of necessity, death in such case must be established by circumstantial 
evidence. Without further detailed discussion thereof, and in the light of adju- 
dicated cases, we think the facts and circumstances surrounding Hall’s disappear- 
ance, heretofore stated, were sufficient to sustain the jury finding that Hall in fact 
died prior to May 1, 1923. For analogous cases on this question involving similar 
issues, see Sovereign Camp, W. O. W., v. Robinson (Tex. Civ. App.) 187 S. W. 
215: Sovereign Camp, W. O. W., v. Piper (Tex. Civ. App.) 222 S. W. 649, 651; 
Tisdale v. Conn. Mut. Life Ins. Co., 26 Iowa, 170, 96 Am. Dec. 136; 13 Tex. Jur., 
528. 

In view of this conclusion we think issue No. 1, and the jury’s answer thereto, 
become immaterial. If death were established within the time indicated, that is, 
prior to May 1, 1923, the presumption based upon seven years’ absence, obviously 
applicable to question No. 1, is of no importance. 

[5-7| This brings us to the charge of the court complained of. Prefatory to 
the special issues submitted, the court charged the jury as follows: 

“The jury will decide the issues upon a preponderance of the evidence sub- 
mitted to you under the rulings of the court. 

“The plaintiffs must prove their case by a preponderance of the evidence.” 

Proper objections were made to the first sentence above; but no objection was 
lodged against the second sentence. Since we have concluded that the case must 
be reversed because of the error complained of, we deem it not amiss to say that 
the second portion above quoted is but a general charge, imposing upon the jury 
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the duty of ascertaining what appellees should prove in order to recover; a matter 
beyond their province. When special issues are submitted it is the duty of the 
jury to answer them from the evidence, irrespective of whether such answers en- 
title the plaintiff or the defendant to a judgment. “3 

The identical question here raised was before the Waco Court of Civil Appeals 
in the recent case of Psimenos v. Huntley, 47 S.W.(2d) 622, and there ably dis- 
cussed in an opinion by Gallagher, C. J., and numerous cases bearing upon the point 
cited and reviewed. The charge given was tantamount to saying to the jury: 
Whichever way you answer the issues submitted, your answer, whether in behalf 
of the plaintiffs or the defendant, must be supported by a preponderance of the 
evidence. This was clearly improper. It was incumbent upon the plaintiffs, ap- 
pellees here, to show by a preponderance of the evidence that Hall had died prior 
to May 1, 1923. Absent such preponderating evidence to that effect, appellant was 
entitled to have the jury answer in the negative. But under the charge as given, 
appellant must, to adduce a negative answer from the jury, have shown by a pre- 
ponderance of the evidence that Hall had not died prior to May 1, 1923. The same 
objection would apply to question 1 as submitted, should the proof upon another 
trial require the submission of such issue. For an approved charge in such cases, 
attention of the trial court is invited to the Psimenos Case, supra, and to Federal 
Surety Co. v. Smith (Tex. Com. App.) 41 S.W.(2d) 210, 214. 

[8] We do not sustain appellant’s contention that the insured had validly con- 
tracted with it that it should not be liable under said policy because of any dis- 
appearance of the insured, or because of any presumption of death resulting from 
such disappearance, but only in the event of “positive proof of death of said Mill- 
ard Hall”; that such a contract has been held valid and binding under the laws of 
Ohio, the headquarters of appellant; and that under the full faith and credit pro- 
vision of the Constitution Texas courts must follow the decisions of the courts of 
Ohio in this case. This rule would not apply in the instant case because the finding 
of the fact of death of Hall was not based upon a presumption arising from seven 
years’ absence. And further because the statute itself (article 5541, R. S.) makes 
seven years’ absence as prescribed therein proof of death; the contingency insured 
against. Appellant must do business in Texas, if at all, subject to its laws; and 
such provisions in a policy which contravene the laws of this state have uniformly 


been held to be void. W. O. W. v. Boden, supra; W. O. W. v. Piper, supra; W. 
O. W. v. Robinson, supra. 


A further issue that appellees’ pleadings alleging a $4,000 policy, and prayer 
for recovery thereon, would not sustain the recovery of $1,000 awarded, is raised 
by supplemental brief, citing National Aid Life Ass’n v. Bailey (Tex. Civ. App.) 
54 S.W.(2d) 206. The facts in the instant case appear to be clearly distinguish- 
able from those in the Bailey Case. In the latter it appears that two distinct pol- 
icies were issued, suit being upon the second policy and recovery allowed on the 
first policy. Here only one policy was issued, and the amount of insurance there- 
under alleged to have been subsequently increased. No effort, however, was made 
to prove such increase, and the suit was tried entirely as to the original policy. In 
view of another trial, however, we deem it unnecessary to discuss further the issue 
raised, as it can readily be removed by proper amendments of the pleadings. 

For the reasons stated, the judgment of the trial court must be reversed, and 
the cause remanded. 


Reversed and remanded. 


SOVEREIGN CAMP, W. O. W. v. JOHNSON et al. 
Motion No. 7591; No. 7845. 

Court of Civil Appeals of Texas. Austin. June 9, 1933. 
Appellee’s First Motion for Rehearing Overruled July 29, 1933. 
Appellee’s Second Motion for Rehearing Granted Oct. 18, 1933. 

Bank’s Motion for Rehearing Overruled Nov. 17, 1933. 

64 Southwestern Reporter (2d) 1084. 








1. INSURANCE. ; , , 
Supreme Lodge would be estopped to claim forfeiture of beneficiary certifi- 
cate by acts of local lodge clerk committed within his authority in collecting 
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assessments, if clerk’s acts were sufficient to constitute estoppel (Rev. St. 1925, 
art. 

(For other cases, see Insurance. Dec. Dig. § 755[2].) 

2. INSURANCE. 

Within bounds of their limited authority. subordinate lodge officials can by 
their acts estop Supreme Lodge to claim forfeiture of benefit certificate (Rev. St. 
1925, art. 4846). 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

3. INSURANCE. 

Supreme Lodge held not estopped to claim forfeiture of benefit certificate 
for nonpayment of assessment by conduct of local lodge clerk in insufficiently 
informing insured that bank which had paid insured’s assessments would con- 
tinue to pay only on insured’s written authorization (Rev. St. 1925. art. 4846). 

Evidence disclosed that bank in which insured had money on deposit 

had been paying assessments to clerk of local camp, and, on notification 
to clerk that bank would not pay in future except on written authorization, 
clerk wrote to insured to make arrangements, and that insured wrote to 
bank requesting that it continue to pay as it had done in the past, but 
which letter was allegedly not received by the bank, and the clerk did not 
communicate further with insured, and insured believed that bank was 
continuing to pay his assessments. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

4, INSURANCE. 


Alleged duty of Supreme Lodge to send to suspended member reinstatement 
blanks, would not be discharged by mailing blanks, unless they were actually 
received. 

(For other cases, see Insurance, Dec. Dig. § 759.) 


Appeal from District Court, Brown County; E. J. Miller, Judge. 
Action by Mrs. Cora Johnson against the Sovereign Camp, Woodmen of the 
World, and, in the alternative, against the First National Bank of Brownwood. 


— for plaintiff against first-named defendant, and first-named defendant 
appeals. 


Reversed and remanded for new trial. 
McCartney & McCartney, of Brownwood, for appellant. 
A. E. Wilson and Callaway & Callaway, all of Brownwood, for appellees. 


CONNECTICUT GENERAL LIFE INS. CO. v. BERTRAND. No. 1716—6259. 


Commission of Appeals of Texas, Section A. Nov. 28, 1933. 
65 Southwestern Reporter (2d) 279. 
1. INSURANCE. 


Statute providing for penalty against itisurer not paying insurance within 30 
days after demand is highly penal, and must be strictly construed (Rev. St. 1925, 
art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. a delhi 

Life insurer, denying all liability for permanent disability insurance, held 
liable for statutory penalty, though insured sued for sum in excess of amount 
recovered (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602). 

3. INSURANCE. fee) : ; 

Issue of reasonableness of attorney’s fees in insurance case is fact question, 
and must be supported by competent evidence (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. §§ 665[1], 668[1].) Bs 

Error to Court of Civil Appeals of Ninth Supreme Judicial District. 

Suit by Eugene L. Bertrand against the Connecticut General Life Insurance 
Company. Judgment for plaintiff was reformed and affirmed in part, and reversed 


and remanded in part by the Court of Civil Appeals [47 S.W.(2d) 631], and both 
parties bring error. 
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Judgment of Court of Civil Appeals affirmed. 

Barnes & Barnes and C. A. Lord, all of Beaumont, for plaintiff in error. 

Oliver J. Todd, of Beaumont, for defendant in error. 

SHarP, Judge. 

Eugene L. Bertrand filed this suit against Connecticut General Life Insurance 
Company on allegations of total permanent disability upon two policies of life 
insurance issued in his favor under a plan of group insurance whereby the insur- 
ance company insured Bertrand as an employee of the Gulf Oil Corporation and 
its subsidiary companies. The policies contained a clause insuring Bertrand against 
total permanent disability. He pleaded.two policies, one for $2,500 and the other 
for $3,000, and prayed also for 12 per cent. damages and reasonable attorney’s 
fees by virtue of the provisions of article 4736, R. S. 1925. Judgment was rendered 
in his favor for $5,500, 12 per cent. penalty, and $750 as attorney’s fees. An 
appeal was made to the Court of Civil Appeals at Beaumont, and the judgment 
of the trial court was reformed to the extent of limiting Bertrand to a judgment 
of $2,500 on one policy and $1,000 on the second policy, with interest thereon, 
together with 12 per cent. damages, and that part of the case respecting attorney’s 
fees was reversed and remanded for a new trial. 47 S.W.(2d) 631. A writ of 
error was granted to review the opinion of the Court of Civil Appeals because 
of the conflicts alleged in the application of the Connecticut General Life Insur- 
ance Company. Because of the granting of the application of the insurance com- 
pany, the application of Bertrand was also granted. 

The substance of the contention made by the insurance company in its appli- 
cation for writ of error is that the Court of Civil Appeals, having held that there 
could be no liability on the policies and riders in question against it, for more 
than $3,500, although the suit had been filed for $5,500, erred in holding that 
Bertrand should have judgment against it for 12 per cent. penalty on the sum of 
$3,500, and rendered judgment accordingly. 

The insurance company filed a tender of premiums under the following con- 
ditions as expressed in its pleadings: “* * * And says that if plaintiff has 
paid any premiums after his disability, if any there be, had begun, and if the Gulf 
Refining Company has paid any premiums on said policy after said disability and 
incapacity, if any, had begun, and tenders into open court said premiums, if any 
there be established by the evidence adduced in the trial of this cause under the 
above and foregoing circumstances and conditions, which is not admitted but 
denied, this tender is made for the use and benefit of the plaintiff and said 
employer, as the facts, if any there be, might be developed to show the amount 
to which they are entitled under said circumstances.” 

The insurance company also filed an answer containing a general demurrer, 
special exceptions, general denial, pleaded the two and four year statutes of 
limitation, and prayed that plaintiff take nothing by his suit and that it recover 
costs, etc. 

Since Associate Justice Walker has clearly stated the controlling facts and 
issues in this case, we quote from his opinion as follows: 

“The policy sued upon in the sum of $3,000 was originally issued in the sum 
of $1,000, but it contained a condition automatically increasing its coverage to 
$3,000 on November 1, 1929, and the following rider was attached to the policy 
giving effect to this condition: ‘This is to notify you that in accordance with the 
terms and subject to the conditions of Group Policy G-5545 the Amount of your 
Insurance has been increased to $3,000 effective Nov. 1, 1929.’ For some time after 
the rider was attached to the policy appellant collected premiums from appellee 
for the increased coverage. The increased coverage clause of the policy was sub- 
ject to the following condition: ‘The amount of insurance payable in the event of 
permanent total disability shall be the amount due at the time such disability 
began.’ Appellee was injured in 1926, and it was finally determined that total dis- 
ability resulted from his injuries in 1928. but it was not known until after Novem- 
ber 1, 1929, that his disability would be permanent. In its answer appellant denied 
liability for the increased coverage and pleaded as its defense the clause of the 
policy just quoted above. Against this answer appellee pleaded estoppel. The facts 
on this issue are that after appellee was injured he gave due notice to his employer 
and to appellant of his injury, thereby visiting them with all the facts upon which 
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his cause of action herein is predicated. Though appellee was totally incapacitated 
from the date of his injury, as said above, it was not known at first that his 
disability would be permanent, and he and his employer agreed, as they had the 
right to do under the conditions of the policy, to quote from his brief, ‘that if he 
would wait he would be kept on the pay roll for insurance purposes and that if 
he did not get better he would be taken care of for the full amount.’ At the time 
this agreement was made the full amount of appellee’s insurance was $2,500, on one 
policy and $1,000 on the other. This agreement was carried out in good faith by 
all three parties, that is, appellee, the employer, and appellant. As it was not known 
on November 1, 1929, the date of the automatic increase in the insurance cover- 
age, that appellee’s disability would be permanent, this condition of the policy was 
given effect, but, as a matter of law, it must be said that the increased coverage 
was subject to the condition that ‘the amount of insurance payable in the event 
of permanent total disability shall be the amount due at the time such disability 
began.’ Nothing was done or said by any party that would constitute a waiver 
of this condition. In fact, all parties were dealing with each other in the utmost 
good faith. Appellee was not led to change his position for the worse. The agree- 
ment postponing settlement under the conditions of the policy was for the mutual 
interest of all parties. Appellee was to remain on the pay roll of his employer, 
and, if he got well, was to retain his job. Appellant was not to be called upon 
to pay for total disability until that issue was fully determined by the development 
of appellee’s case. If he got well, then he was to have his increased coverage. 
Again, if appellee got well, his employer was to continue having the benefit of 
his trained services. But if, in the future development of his case, he did not get 
well, and it was shown that his disability was permanent, then it was the clear 
intent of the parties that the clause of the policy, limiting his recovery to the 
date of his injury, was to be given full effect.” 

Article 4736 reads as follows: “In all cases where a loss occurs and the life 
insurance company, or accident insurance company, or life and accident, health 
and accident, or life, health and accident insurance company liable therefor shall 
fail to pay the same within thirty days after demand therefor, such company shalk 
be liable to pay the holder of such policy, in addition to the amount of the loss, 
twelve per cent damages on the amount of such loss together with reasonable 
attorney fees for the prosecution and collection of such loss.” 

This statute has been repeatedly upheld by the courts of this state. Union 
Central Life Ins. Co. v. Chowning, 86 Tex. 654, 26 S. W. 982, 24 L. R. A. 504. 
For a collation of the decisions see Shepard’s Texas Citations. 

[1] That the foregoing article is highly penal and must be strictly construed 
is well established. Washington Fidelity Nat. Ins. Co. vy. Williams et al. (Tex. 
Com. App.) 49 S.W.(2d) 1093, and authorities therein cited. However, the insur- 
ance company made no offer to pay the insured any amount of the principal of 
the two policies. On the contrary, the insurance company denied all liability for 
any amount due the insured, and prayed that he take nothing by reason of his 
suit. The issue was raised as to whether or not Bertrand made demand for the 
payment of the amounts due him for total and permanent disability under the 
terms of the policies before filing suit thereon, and the jury answered this issue - 
in the affirmative. The Court of Civil Appeals did not disturb this finding of the 
jury. 

In the application for writ of error it was contended that the holding of the 
Court of Civil Appeals in this case conflicted with the following authorities: First 
Texas Prudential Insurance Co. v. Smallwood (Tex. Civ. App.) 242 S. W. 498; 
American National Insurance Co. v. Turner (Tex. Civ. App.) 226 S. W. 487; 
Pacific Mutual Life Insurance Co. v. Carter, 92 Ark. 378, 123 S. W. 384, 124 
S. W. 764; Union Terminal Co. v. Turner Const. Co. (C. C. A.) 247 F. 727. 11 
A. L. R. 880. 

[2] As stated, the writ of error was granted upon the alleged conflicts. The 
precise question involved here was certified to the Supreme Court. and Presiding 
Judge Gallagher, in the case of National Life Insurance Co. v. Mouton, 113 Tex. 
224. 252 S. W. 1040 (Com. App.) in an able and well-considered opinion reviewed 
some of the foregoing decisions, and pointed out why the rule discussed therein 
would not control in a case of this kind. In that case an amount in excess of the 
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sum recovered was sued for, and the following question was certified. It reads: 
“Is the appellee, Mary Mouton, entitled to the statutory damages of 12 per cent. 
upon the face of the policy, $140, being the amount she recovered, together with 
the reasonable attorney's fees of $75 for the prosecution and collection of her 
loss?” 

After discussing the cases alleged to be in conflict with the opinion of the 
Court of Civil Appeals in the case at bar, it was held: 

“Upon the maturity of a life insurance policy by the death of the insured the 
amount due the beneficiary is to be ascertained by construing the provisions of 
such policy and applying the same to the facts of the case. This the insurance 
company can do as well or better than the beneficiary. By the terms of the article 
under consideration a period of 30 days is permitted to elapse in which the com- 
pany may ascertain the facts and determine whether it is liable, and, if so, the 
extent of its liability, before it can be subjected to the additional burdens imposed 
thereby. Regardless of the amount demanded by the beneficiary, it can discharge 
its full duty in the premises, and absolves itself from liability under said article 
by paying or offering to pay the amount actually due within the time so specified. 
The duty to do so is, in our opinion, imposed, at least by implication, by the terms 
of said article. In this case appellant never admitted its liability in any sum what- 
ever. It contested appellee’s demand, after she reduced the amount thereof, as 
vigorously as it did before. It contends on this appeal that plaintiff’s recovery is 
without support in the evidence. We do not think appellant was excused from the 
duty of paying or offering to pay the amount actually due appellee on the policy 
sued on in response to her demand, because she originally construed such policy 
to entitle her to a larger sum than she was actually entitled to receive. Nor do we 
think that appellant is entitled, notwithstanding such demand, to contest her 
claim to final judgment in the appellate court, and still escape the burden imposed 
by said article on the ground that she misconstrued its contract and demanded 
more than she was entitled to receive. 

“We answer the question certified as follows: The appellee, Mary Mouton, is, 
under the facts certified, entitled to the statutory damages of 12 per cent. on the 
amount of the policy sued on, and reasonable attorney’s fees for the prosecution 
and collection of her loss in the sum of $75, as fixed by the judgment of the 
court.” 

[3, 4] The issue of the reasonableness of attorney’s fees in an insurance case, 
under the foregoing statute, is a question of fact to be determined and must be 
supported by competent evidence. Any other rule would leave the determination 
of that issue entirely on a basis of speculation and uncertainty. The issue as to 
what was a reasonable attorney’s fee was submitted to the jury, and they answered 
$750. The Court of Civil Appeals held that the finding of the jury upon this issue 
was without support of any affirmative evidence offered by the insured, and the 
case as to this issue was reversed and remanded for a new trial. Where the Court 
of Civil Appeals, for the reasons above stated, reverses and remands a cause, the 
rule applicable thereto is stated by Mr. Justice Greenwood in the case of Marsh- 
burn v. Stewart, 113 Tex. 519, 254 S. W. 942, 260 S. W. 565, 566, in the following 
language: “This case comes within the rule that, in a case remanded by the Court 
of Civil Appeals for a new trial on the facts, its finding of no evidence, though 
one of law, must be held, in the absence of contrary language, to include the 
finding of insufficient evidence, though one of fact, and that hence the order of 
remand must be respected by the Supreme Court.” 

We recommend that the judgment of the Court of Civil Appeals reforming 
the judgment of the trial court allowing the insured to recover the sum of $3,500, 
with interest thereon at the rate of 6 per cent. from March 1, 1931, and 12 per 
cent. damages thereon from the insurance company and reversing and remanding 
for a new trial the issue of attorney’s fees, be affirmed. 

Cureton, Chief Justice. 


The judgment of the Court of Civil Appeals is affirmed, as recommended by 
the Commission of Appeals. 





Morris v. Missouri State Life Ins. Co. 


MORRIS v. MISSOURI STATE LIFE INS. CO. No. 7588. 
Supreme Court of Appeals of West Virginia. Nov. 7, 1933. 
Rehearing Denied Dec. 13, 1933. 
171 Southeastern Reporter 740. 
INSURANCE. 

Provision rendering life policy incontestable after one year, except for non- 
payment of premiums, precludes insurer, after expiration of year, from defending 
on ground of fraud in procurement of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Syllabus by the Court. 

Where a life insurance policy provides that it shall be incontestable after one 
year from date of issuance except for nonpayment of premiums, the insurer is 
precluded from setting up by way of defense more than one year thereafter that 
there was fraud in its procurement. 

Error to Circuit Court, McDowell County. 

Action by W. Lee Morris against the Missouri State Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Strother, Sale. Curd & St. Clair, of Welch, File, Goldsmith & Scherer, of 
Beckley, and Harold D. Knight. of St. Louis. Mo., for plaintiff in error. 

Harman & Howard, of Welch, for defendant in error. 

MAXWELL, President. 

This is an action for recovery under the disability clause of a group policy 
of life insurance issued by defendant to McDowell County Employees’ Association. 
To a judgment for plaintiff for $3,000.00 based on verdict, defendant was awarded 
writ of error. 

Under said policy members of the county court and heads of departments 
were eligible to insurance in the sum of $3,000.00; other county employees, 
$2,000.00. There was issued by the defendant to the plaintiff a certificate identify- 
ing him as one of the persons protected by said policy. 

The policy contains a total and permanent disability clause, whereby the com- 
patiy obligated itself to pay to an insured individual under the age of sixty the 
full amount of insurance operative as to such individual upon due proof that he 
has become “totally and permanently disabled by bodily injury or disease, and that 
he or she is then, and will be at all times thereafter, wholly prevented thereby 
from engaging in any gainful occupation, and that he or she has been so per- 
manently and totally disabled for a period of six months. * * *” In August, 
1932, the plaintiff asserted claim against the defendant for $3,000.00, the amount 
specified in his certificate, on the ground that he had been totally and permanently 
disabled for six months prior to the making of such claim. 


In August, 1930, plaintiff had become a deputy sheriff of said county receiving 
a salary of $25.00 per month. As such employee he was paid monthly until August, 
1932, with the exception of November, 1930. His application for insurance was 
made December 1, 1930. All premiums chargeable against him were paid. 


By its specifications of defense, defendant says that plaintiff’s said certificate 
was obtained by fraud in this, (a) that the plaintiff represented himself to be a 
full time employee of the county of McDowell, which he was not; (b) that the 
plaintiff represented himself to be eligible to $3,000.00 insurance under said policy 
whereas he was neither a department head nor a member of the county court 
which classifications and none other would entitle him to $3,000.00 protection under 
the policy; (c) that the plaintiff in his application falsely represented the time of 
the beginning of his employment and thereby avoided a provision of the policy 
which would have required him to furnish evidence of insurability satisfactory to 
the company; and (d) that the plaintiff is not totally and permanently disabled 
by disease so as to entitle him to the disability benefits provided by the policy. 

First as to disability. It appears from the evidence that at the time of trial, 
the plaintiff was a patient in a tuberculosis sanitarium where he had been receiv- 
ing treatment for many months. Several doctors who had examined him gave 
testimony. The weight of their testimony is that the plaintiff is permanently and 
totally disabled. Although one or two of the doctors express the hope that he 
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may some day be restored to a condition of health which will permit him to be 
gainfully occupied, the spirit of optimism thus exemplified should not deprive the 
plaintiff of the benefits of the classification wherein his unfortunate illness has 
placed him. We certainly could not say as a matter of law that the jury was not 
warranted in finding that the plaintiff is permanently and totally disabled. 

As to fraud. It appears from the record that when plaintiff made application 
to be included under the said group policy, and, a little later, on the basis of said 
application. received a certificate identifying him as one of the persons entitled 
to the protection of said policy, he was not a full time employee of the county of 
McDowell, he was not a member of the county court or a department head, nor 
had he begun his employment at the time stated in his application. These matters 
all involve misrepresentations of fact, or, in other words, fraud in the procure- 
ment of his certificate. Ordinarily, this would vitiate his claims under the policy, 
but there is an incontestability clause in the policy. It reads: “This policy shall be 
incontestable after one year from its date of issue, except for non-payment of 
premium.” The policy was issued July 11, 1930. Plaintiff’s claim against the com- 
pany for benefits under the disability clause was first asserted in August, 1932, 
Much more than one year had elapsed. 


Many cases have dealt with incontestability clauses of life insurance policies. 
The holdings seem unbroken that under such clause, especially where it does not 
become operative from the date of the policy but from a later date fixed by the 
policy, fraud in the procurement of the policy cannot be made a defense subse- 
quent to the date fixed by the policy when it shall be deemed incontestable. Harri- 
son v. Relief Ass’n, 141 Va. 659, 126 S. E. 696, 40 A. L. R. 616; Flanigan v. 
Insurance Co., 231 Ill. 399, 83 N. E. 178; Lavelle v. Insurance Co., 209 Mo. App. 
330, 238 S. W. 504; Humpston v. Life Assurance Co., 148 Tenn. 439, 256 S. W. 
438, 31 A. L. R. 78; McGinnis v. Insurance Co., 180 Ind. 9, 101 N. E. 289, 45 
L. R. A. (N. S.) 192; Dibble v. Insurance Co., 170 Cal. 199, 149 P. 171. Ann. Cas. 
1917E, 34; Joyce, The Law of Insurance (2d Ed.) vol. 2, p. 1951; and Richards, 
Insurance Law (3d Ed.) p. 532. 


A succinct statement is found in 8 Couch on Insurance, § 2155: “It also 
logically follows that inasmuch as incontestable clauses are not against public 
policy, and are valid and enforceable, every defense within the terms of, or 
covered by, such clauses, or which is not excepted therefrom, is precluded if not 
taken advantage of before the clause becomes operative in favor of insured, and 
this, by the weight of authority, includes the defense of fraud or false statements 
or warranties in the application for insurance, not for the purpose of condoning 
the fraud, but as fixing a time beyond which it may not be set up or established. 
* * *” The following pertinent observation from Cooley’s Briefs on Insurance 
(2d Ed.) vol. 5, at page 4484: “Such a stipulation ought to be an incentive to the 
insurer to exercise vigilance and good faith in investigating the truth or falsity 
of the representations upon which the policy is issued, while the matter is fresh, 
and thus it operates fairly between the parties.” Further, from a New York case: 
“It is to be presumed that the defendant had some purpose when it offered to the 
insured a contract containing the stipulation. and that the stipulation itself had 
some meaning.” Wright v. M. B. L. Association, 118 N. Y. 237, 23 N. E. 186, 187, 
6 L. R. A. 731, 16 Am. St. Rep. 749. 


But the defendant says that the policy had been cancelled on August 1, 1932, 
which was five days before plaintiff's claim was first asserted, and therefore it is 
said that there is no possible basis for plaintiff’s claim. For some reason, not 
appearing in the record, H. K. Carper, clerk of the county court of McDowell 
County, secretary-treasurer of the McDowell County Employees’ Insurance Asso- 
ciation, telegraphed the defendant at its home office in St. Louis, Missouri, 
August 1, 1932, cancelling the policy. This was done without the knowledge of the 
plaintiff. The right of the secretary-treasurer to cancel the policy in any such 
summary manner does not appear from the face of the policy. We do not under- 
stand on what basis this could be presumed to be done. In any event, plaintiff's 
rights having attached under the disability clause of the policy, he cannot be 
deprived of the benefits thereof by a purported cancellation, so readily acquiesced 
in by the defendant. 
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Perceiving no prejudicial error we affirm the judgment. 
Affirmed. 


IANNARELLI et al. v. KANSAS CITY LIFE INS. CO. No. 7549. 
Supreme Court of Appeals of West Virginia. Sept. 26, 1933. 
Rehearing Denied Dec. 11, 1933. 
171 Southeastern Reporter 748. 
1. INSURANCE. 
Life policy must be construed according to plain meaning of its terms. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE. 

Under life policy provisions waiving payment of premiums during insured’s 
disability, insurer’s receipt of proof of disability before policy lapses is condition 
precedent to waiver of premiums, and failure to furnish such proof is not 
excused by insured’s insanity. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Syllabus by the Court. 

1. Contracts of life insurance, as other contracts, will be construed according 
to the plain meaning of the terms employed by the parties. 

2. Under the provisions of a life insurance policy waiving payment of pre- 
miums during total disability of insured upon receipt by the insurer of proof of 
the disability, the receipt of such proof before the policy lapses is a condition 
precedent to a waiver of premiums, and insanity of the insured at the time of 
such lapse will not excuse failure to furnish such proof. 

Appeal from Circuit Court, Kanawha County. 

Suit by Enrico Iannarelli, committee, and others, against the Kansas City Life 
Insurance Company. From an adverse decree, the defendant appeals. 

Decree reversed, and bill dismissed. 

Price, Smith & Spilman and A. B. Hodges, all of Charleston, for appellant. 

M. H. Bowyer and E. B. Dyer, both of Charleston, for appellees. 

MAXWELL, President. 

Plaintiff, as committee, prevailed in the trial court in seeking to have a life 
insurance policy declared to be in full force and effect, the insured restored to 
all rights and benefits thereunder, and to require the defendant to keep the policy 
in force without further payment of premiums during insured’s disability. An 
appeal was awarded the defendant. 

The defendant cancelled the policy because the second annual premium had 
not been paid within the period of grace provided for in the policy. Insured was 
adjudged insane before the second annual premium became due and payable and 
while so incapacitated the period of grace expired. 

The policy was dated July 11, 1927, the premium for one year being paid in 
advance. October 19. 1927, the insured was adjudged insane and the Beckley 
National Bank appointed as committee for him. He was admitted to a hospital 
for the insane October 26th following. He was discharged five days later, as 
“improved.” February 16, 1928, he was re-committed to the hospital and remained 
there until September 3, 1928, when he was sent to his home in Italy, unimproved. 
The bank resigned as committee in July, 1928, and plaintiff, Italian counsul, was 
appointed and qualified as his committee. 


_ Plaintiff testified that he did not learn of the existence of the policy of 
insurance until August 15, 1928, four days after the period of grace had expired. 
This information was contained in a letter from defendant to the insured, dated 
August 8, 1928, addressed to him at Beelick Knob, his home, which would have 
advised him that the period of grace was about to expire; and was forwarded to 
the Beckley National Bank and by it to the plaintiff. August 17th, plaintiff wrote 
to defendant stating that insured had been adjudged insane, asking for a photo- 
Static copy of the policy of insurance and requesting blanks on which to make 
application for reinstatement of the policy. Defendant had received no information 
of insured’s disability prior to this time. 

The policy contained this provision, known as a “total disability” clause: 

“Upon receipt, at the Home Office of the Company, of due proof, upon blanks 
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furnished by the Company for that purpose, that, after the payment of the first 
annual premium upon this policy, and before default in the payment of any sub- 
sequent premium, and while this policy is in force, and before the insured has 
attained the age of sixty-five years, the insured has become and is totally and 
permanently disabled by bodily injury or disease, except as hereinafter provided 
and will be continuously and wholly prevented thereby for life from engaging in 
any occupation, employment or work for wages, gain or profit, and that such 
permanent and total disability has existed during the preceding period of thirty 
days, the Company will waive the payment of any subsequent premiums on this 
— which fall due during the continuance of such total and permanent dis- 
ability.” 

[1, 2] It is the contention of the plaintiff, inasmuch as insured could not fur- 
nish the proof provided for in fhe policy because of his disability, and the plain- 
tiff did not know of the existence of the policy before the period of grace for 
the payment of the second annual premium expired, that, under such circumstances, 
proof could be furnished within a reasonable time after expiration of the grace 
period; that the furnishing of such proof is a condition subsequent. 

Defendant contends that receipt by it of proof of disability is a condition 
precedent to waiving the payment of subsequent premiums on the policy which 
fall due within the period of such total and permanent disability. 


As to whether the giving of notice to an insurance company by an insured or 
someone for him of the disability of the insured, within the meaning of an insur- 
ance contractual provision such as is here involved, is a condition precedent or 
subsequent, the courts differ widely. The claim is made for each of the views that 
it is supported by the weight of authority. For example, in the case of Rhyne v. 
Ins. Co., 199 N. C. 419, 154 S. E. 749, wherein support is given to the theory that 
the furnishing of proof of disability is a condition subsequent, it is opined that 
such position rests upon a solid legal foundation, and is in accordance with the 
weight of authority. On the other hand, in the case of Eagan v. Life Ins. Co. 
(D. C.) 60 F.(2d) 268, wherein the giving of notice of disability is declared to 
be a condition precedent to the fixing of liability under the policy, the court said 
that such conclusion was supported by the overwhelming weight of authority. 
The subject stands res integra in this jurisdiction. 

As we understand the cases, the main reason advanced by the courts which 
maintain the “condition subsequent” position is that it would be unreasonable to 
require an insured to furnish proof of disability if because of such disability he 
were rendered incapable of furnishing the proof of or giving notice to the com- 
pany of his condition. This view is adopted by the courts of last resort of quite 
a number of our states. Some of the cases in this line are: Swann v. Atlantic 
Life Ins. Co., 156 Va. 852, 159 S. E. 192, reported subsequently 168 S. E. 423; 
Minnesota Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977; Rhyne v. Life Ins. Co., 
supra; Pfeiffer v. Life Ins. Co., 174 Ark. 783, 297 S. W. 847, 54 A. L. R. 600; 
Marti v. Life Ins. Co., 108 Neb. 845, 189 N. W. 388, 29 A. L. R. 1507; Metro- 
politan Life Ins. Co. v. Carroll, 209 Ky. 522, 273 S. W. 54; Missouri State Life 
Ins. Co. v. LeFevre (Tex. Civ. App.) 10 S.W.(2d) 267; Southern Life Ins. Co. 
v. Hazard, 148 Ky. 465, 146 S. W. 1107. 


With the greatest deference to the learning and high authority of the courts 
which adopt the holding that the giving of notice or the furnishing of proof of 
disability is a condition subsequent, we are of opinion that in reaching such con- 
clusion the contract between the insurer and the insured has sometimes been 
relegated to a position of secondary importance instead of there being accorded to 
it the primary importance to which it is entitled. This line of cases discloses two 
characteristics: (1) “Total disability” clauses are held to be ambiguous and a 
construction is adopted most favorable to the insured. Illustrative: Minnesota 
Mutual Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977. (2) Cases arising 
from accident insurance contracts are relied on to sustain the proposition that the 
giving of notice of disability is a condition subsequent. Rhyne v. Jefferson Stand- 
ard Life Ins. Co., 196 N. C, 717, 147 S. E. 6; Levan v. Metropolitan Life Ins. 
Co., 138 S. C. 253, 136 S. E. 304. The reasons which support the “condition sub- 
sequent” rule of the accident cases do not apply to the “total disability” clause 
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of a life insurance policy. The distinction is succinctly pointed out in the case of 
New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 153, 
wherein the court said: “We think there is a manifest distinction between that 
class of cases and this. In such accident cases, the provision is in the nature of a 
condition subsequent wherein the insurer defends against a liability already 
accrued. In this case the beneficiary relies upon the waiver clause to keep the 
policy alive, to excuse the payment of premiums. The disability set up in accident 
cases is usually the result of the injury insured against. Here there is no insur- 
ance against disability, physical or mental.” 

The policy in suit contains this provision: “Upon failure to pay a premium 
on or before the date when due, this Policy will become null and void without 
any action or notice by the Company, and all rights shall be forfeited to the Com-. 
pany, except as hereinafter provided.” There is a provision for thirty-one days’ 
grace. Also there are certain non-forfeiture and loan features applicable after the 
payment of premiums for three or more full years. The “total disability” clause 
above quoted is also to be considered under the above phrase “except as herein- 
after provided.” 

Insanity or incapacitating sickness of the insured will not excuse the payment 
of premium when due nor relieve against forfeiture of the policy where the policy 
expressly provides for such forfeiture. 3 Couch on Insurance, p. 2232; Smith v. 
Missouri State Life Ins. Co., 134 Kan. 426, 7 P.(2d) 65; New York Life Ins. Co. 
v. Alexander, 122 Miss. 813, 85 So. 93, 15 A. L. R. 314, and note; Klein v. N. Y. 
Life Ins. Co., 104 U. S. 88, 26 L. Ed. 662; Thompson v. Ins. Co., 104 U. S. 252, 
26 L. Ed. 765. 

So, clearly, had there been no “total disability” clause in the policy in suit 
the nonpayment of the second premium would have terminated the rights of the 
insured under the policy. What effect, then, does the insertion of the “total dis- 
ability” clause have on the situation? Let it be noted that this clause is not an 
assurance against disability. It is not ambiguous. Its only purpose is to relieve the 
insured of the burden of paying premiums while he is under disability, and not to 
place a monetary liability on the insurer. This clause is in effect a supplemental 
contract appended to and forming part of the principal contract. For an additional 
premium the insured thereby undertook a definite thing, and it only. The under- 
taking is that upon receipt of proof by the company that, after payment of first 
annual premium, “and before default in payment of any subsequent premium, and 
while the policy is in force” and before the insured has reached the age of sixty- 
five, he has become totally and permanently disabled, the company will waive the 
ee of any subsequent premiums which mature during the continuance of the 
isanility. 

True, as contended by the plaintiff, no time is fixed within which the proof 
must be furnished. He says, therefore, that the furnishing of proof within a 
reasonable time is sufficient. We answer that such is not the contract. A reason- 
able time is an indefinite time, and indefiniteness is altogether out of keeping with 
the import of the undertaking. The disability clause must be read with the prin- 
cipal contract, which is definite and exact in its provision that the policy shall 
lapse upon failure to pay a premium within the period of grace allowed therefor. 
The supplemental contract does not render inoperative the said provision of the 
principal contract; it merely affords a means of avoiding its effect. Logically this 
can be done only before the lapse takes place. Proof of total disability must 
therefore be made while the policy is in force. The view that such proof may be 
furnished within a reasonable time after the policy has lapsed carries the idea of 
resuscitating a contract which under its very terms has become a nudum pactum. 
Such is not the purpose of the disability clause. There is nothing in that clause 
to excuse the furnishing of proof of disability while the contract is in effect. If 
an insured becomes insane or disabled so that he cannot himself furnish proof of 
disability, that duty can be performed by some one for him, but if no one knows 
about the policy there is presented an unfortunate situation attributable to the 
lack of precaution or the non-communicativeness of the insured. It is not a con- 
tingency insured against by the insurer. 

There is another reason of primary importance why contractual provisions of 
this sort in life insurance policies must be interpreted in the light of the phrase- 
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ology employed and not in the light of extraneous consideration. Life insurance 
has come to occupy a most important field and to discharge an indispensable func. 
tion in modern society. The life insurance companies are enabled to function only 
on the basis of standard mortality and experience tables. These companies must 
comply with fixed requirements of state statutes. Neither the actuaries of the 
companies nor the insurance commissioners of the states could determine with any 
degree of definiteness the liability to which the companies might be subjected at 
any given date on account of outstanding insurance, if at the same time there are 
a large number of policies, supposedly lapsed and forfeited, under which there 
may be liability because of total disability of the insured at the time of the for- 
feiture, though the insurer had no notice of such disability. ‘ 

“The annual premiums are an annuity, the present value of which is cal- 
culated to correspond with the present value of the amount assured, a reasonable 
percentage being added to the premiums to cover expenses and contingencies. The 
whole premiums are balanced against the whole insurance. 

“But whilst this is true, it must be conceded that promptness of payment is 
essential in the business of life insurance. All the calculations of the insurance 
company are based on the hypothesis of prompt payments. They not only calculate 
on the receipt of the premiums when due, but on compounding interest upon them. 
It is on this basis that they are enabled to offer assurance at the favorable rates 
they do. Forfeiture for non-payment is a necessary means of protecting them- 
selves from embarrassment. Unless it were enforceable, the business would be 
thrown into utter confusion. It is like the forfeiture of shares in mining enter- 
prises, and all other hazardous undertakings. There must be power to cut off 
unprofitable members, or the success of the whole scheme is endangered. The 
insured parties are associates in a great scheme. This associated relation exists 
whether the company be a mutual one or not. Each is interested in the engage- 
ments of all; for out of the coexistence of many risks arises the law of average, 
which underlies the whole business. An essential feature of this scheme is the 
mathematical calculations referred to, on which the premiums and amounts assured 
are based. And these calculations, again, are based on the assumption of average 
mortality, and of prompt payments and compound interest thereon. Delinquency 
cannot be tolerated nor redeemed, except at the option of the company.” New 
York Life Ins. Co. v. Statham, 93 U. S. 24, 30, 23 L. Ed. 789. 

We are of opinion that, under the plain language of the policy in suit, proof 
of the disability was required to be furnished before the policy lapsed. This view 
is sustained by the holdings of many courts, whether the majority in number we 
are not prepared to say. But we do think that the line of reasoning followed in 
the cases of this group is basically sound. Among the cases thus holding are the 
following: Bergholm v. Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416; 
Egan v. Life Ins. Co., supra; Dean v. Life Ins. Co., 175 Ga. 321, 165 S. E. 235; 
Wick v. Life Ins. Co., 104 Wash. 129, 175 P. 953; Courson v. Life Ins. Co., 295 
Pa. 518, 145 A. 530; Hanson v. Life Ins. Co., 229 Ill. App. 15; Yohalem v. Life 
Ins. Co., 136 Misc. 748, 240 N. Y. S. 666; Berry v. Life Ins. Co. (Misc.) 142 So. 
445; New York Life Ins. Co. v. Alexander, 122 Miss. 813, 85 So. 93, 15 A. L. R. 
314; and Smith v. Life Ins. Co., 134 Kan. 426, 7 P.(2d) 65. 

For the reasons stated we are of opinion to reverse the decree of the trial 
chancellor and to dismiss the bill. 

Reversed and rendered. 

Kenna, Judge (concurring). 


By the terms of the policy, when a premium is due it must be paid or the 
policy contract lapses. This must be done rigidly within the time specified. Then 
the disability clause contracts to waive payment of premiums under certain con- 
ditions. Waive them when? Obviously, they must be paid or waived when due, 
else the policy is not kept alive. The company surely cannot be expected to keep 
the policy in effect unless the premium is paid or it is notified of disability so 
that it can waive the payment when the premium is due. When neither occurs at 
the time the premium is payable, the policy lapses. Having lapsed, there is no 
provision by which it is reinstated when notice of disability is received thereafter. 
The premum cannot be waived after it has become due and has been defaulted. 
That would be to waive the effect of nonpayment of premiums, whereas the pro- 
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vision is to waive payment. This can be done prospectively only. To do this retro- 
spectively is not to waive payment, but, in reality, is to waive the effect of non- 
payment. This is nowhere provided for in the policy. 


HAYES v. PRUDENTIAL INS. CO. OF AMERICA. No. 7632. 
Supreme Court of Appeals of West Virginia. Nov. 21, 1933. 
171 Southeastern Reporter 824. 
1. INSURANCE. 


“Total disability,” within disability clause of life policy, does not mean abso- 
lute helplessness, but inability of insured to engage in practical manner in useful 
work, whether in his accustomed vocation or another. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Under disability clause of life policy providing for payment of first monthly 
benefit immediately on insurer’s receipt of due proof of disability, furnishing of 
such proof held condition precedent to insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 536.) 


Syllabus by the Court. 

1. A disability clause in a life insurance policy entitling the insured to benefits 
if he “shall become totally and permanently disabled, either physically or mentally, 
from any cause whatsoever, to such an extent that he (or she) is rendered wholly 
continuously and permanently unable to engage in any occupation, or perform any 
work for any kind of compensation of financial value during the remainder of his 
(or her) lifetime,” does not mean a state of absolute helplessness, but means the 
inability of the insured to engage in practical manner in useful work, whether in 
his accustomed vocation or another. Total disability is a relative term. Each case 
must be considered on its own facts. 

2. Where a disability clause of a life insurance policy provides that “the first 
monthly payment shall be made immediately upon receipt by the company of due 
proof of such disability,” the furnishing of such proof is a condition precedent to 
the company’s liability to pay disability benefits, and the insured may not recover 
monthly payments prior to the time of furnishing such proof. 


Error to Circuit Court, Fayette County. 

Action by W. R. Hayes against the Prudential Insurance Company of America. 
To review an adverse judgment, defendant brings error. 

Judgment reversed, verdict set aside, and cause remanded for a new trial. 

Charles Ritchie, of Charleston, for plaintiff in error. 

Hubard & Bacon, of Fayetteville, for defendant in error. 

MAXWELL, President. 

This action is based on the disability clause of a life insurance policy. The 
case is here on writ of error awarded the defendant to a judgment against it, on 
verdict, in favor of the plaintiff for $3,073.61. 


The policy, issued February 3, 1926, for $5,000.00, provided that upon total 
disability of the insured, the insurer would waive the premiums on the policy dur- 
ing the disability and pay $50.00 per month. The prefatory portion of the dis- 
ability clause reads: “If the insured shall become totally and permanently disabled, 
either physically or mentally, from any cause whatsoever, to such an extent that he 
(or she) is rendered wholly, continuously and permanently unable to engage in any 
occupation, or perform any work for any kind of compensation of financial value 
during the remainder of his (or her) lifetime, and if such disability shall occur 
at any time after the payment of the first premium on this policy, while this policy 
is in full force and effect and the insured is less than sixty years of age, and before 
any non-forfeiture provision shall become operative, the Company, upon receipt of 
due proof of such disability, will grant the following benefits: (1) Waiver of pre- 
miums * * *. (2) Monthly income to insured * * *.” Under the second provision 
there is this undertaking on the part of the insurer: “The first monthly payment 
shall be made immediately upon receipt by the company of due proof of such dis- 
ability and subsequent payments shall be made on the first day of each month 
thereafter.” 

Plaintiff, a bank cashier, became ill from heart disease in July, 1927. He has 
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been under the advice and care of physicians since that time. Following his initia] 
attack, he spent several weeks in a hospital, then took a trip; tried to return to 
work at the bank but was unable to render service and had to abandon the effort. 
His indisposition has been diagnosed as coronary thrombosis. Three physicians 
who have examined and treated plaintiff sustain his position that he has been and 
is unable to do any work of consequence, either clerical or physical. They say his 
condition is permanent. The thought of the physicians seems to be that though the 
plaintiff might for certain periods be able to engage in some gainful activity, he 
would thereby subject himself to the constant danger of breakdown and collapse, 
possibly fatal. Perhaps the strongest statement made by any of the physicians in 
respect of the plaintiff’s ability to work was made by Dr. R. P. Woods on cross- 
examination as follows: “Mr. Hayes would be able to do work which required no 
considerable physical exertion or mental exertion at such times as he might not be 
feeling ill from the heart’s bothering him on that day.” This statement of the 
physician is pointed out and relied on by the defendant as showing that the plaintiff 
is not totally disabled, but we are unable to attach that meaning. 

Total disability clauses of life insurance policies have been prolific sources of 
litigation. Shall they be strictly or liberally construed? The courts are not in ac- 
cord, but the weight of opinion sustains a practical and liberal construction, for, it 
is said, if such provisions are strictly and literally construed, it would be almost 
impossible for any person to sustain a recovery thereunder; that few persons short 
of serious mental breakdown are totally disabled from doing some sort of work, 
or rendering some sort of service. “Total disability” clauses appear sometimes in 
life insurance policies and sometimes in accident policies. Some of the cases deal 
with one and some with the other, but the basis for determination of the meaning 
of the phrase is the same in either instance. 

[1] Absolute helplessness is not deemed by the courts to be a condition prece- 
dent to the right of an insured to recover under a total and permanent disability 
clause. According to many cases, recovery may be had by an insured where, be- 
cause of injury or illness, he has become unable to do substantially all the material 
acts necessary to the conduct or prosecution of his business or occupation in sub- 
stantially his usual and customary manner. McCutchen v. Life Ins. Co., 153 S. C. 
401, 151 S. E. 67; Berry v. United Life & Accident Ins. Co., 120 S. C. 328, 113 S. E. 
141; Industrial Mut. Indemnity Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 29 
L. R. A. (N. S.) 635, 21 Ann. Cas. 1029; Brown v. Life Ins. Co., 136 S. C. 90, 134 
S. E. 224; Marchant v. N. Y. Life Ins. Co., 42 Ga. App. 11, 155 S. E. 221; Hurley 
v. Bankers’ Life Co., 198 Iowa, 1129, 199 N. W. 343, 37 A. L. R. 146, and note; 
Foglesong v. Modern Brotherhood, 121 Mo. App. 548, 97 S. W. 240. 


In the case of Cody v. John Hancock Mut. Life Ins. Co., 111 W. Va. 518, 163 
S. E. 4, 5, 86 A. L. R. 354, being a suit based on a total and permanent disability 
clause in a life insurance policy, we approved an instruction which told the jury 
that “the total disability contemplated by this policy does not mean a state of ab- 
solute helplessness, but means the inability to do substantially all of the material 
acts necessary to the prosecution of any occupation or employment for wage or 
profit in substantially the customary and usual manner in which such occupation or 
employment for wage or profit is prosecuted.” Commenting on the meaning of 
the term “total disability,” we said: “It does not mean absolute incapacity, mental 
or physical. The phrase must be construed rationally and practically.” 

This brings us to a consideration of plaintiff’s instruction No. 2. It follows: 


“The court instructs the jury that the words ‘wholly, continuously and per- 
manently unable to engage in any occupation or perform any work for any kind 
of compensation of financial value’, as used in the insurance policy introduced in 
evidence, and upon which this suit is based, do not require that the plaintiff, Will- 
iam R. Hayes, be absolutely helpless before he is entitled to receive the disability 
benefits provided for in said policy, but merely require such a disability as renders 
him unable continuously and permanently to perform the substantial, material and 
necessary acts of any business or occupation similar to that of Cashier of the Mer- 
chants & Miners Bank in the usual and customary way or from performing any 
other clerical work; you are instructed that even if you should believe from the 
evidence that the plaintiff is able to engage in some inconsequential occupation, 
substantially different from his usual occupation, or that he is able to perform 





Life] Hayes v. Prudential Ins. Co. of America 


some trivial duty or duties as Cashier of said bank, still he would be wholly, con- 
tinuously and permanently disabled within the meaning of said clause as used in 
said policy and may recover in this action, provided you believe from a prepon- 
derance of the evidence that the said plaintiff became incapacitated by disease or 
otherwise on the 28th day of July, 1927, so as to render him wholly, continuously 
and permanently unable to perform the substantial, material and necessary duties 
of Cashier of said Bank or any other clerical work or business in the usual and 
customary way.” 

It will be observed that there is marked difference between this instruction and 
the instruction in the Cody Case, although the disability clauses involved in the 
two cases are substantially the same. In the Cody Case, the jury was told that 
the total disability contemplated by the policy meant the inability of the insured 
“to do substantially all of the material acts necessary to the prosecution of any 
occupation or employment for wage or profit * * *.” In the instant case the jury 
was told in substance that the said clause meant a disability which would render 
the insured unable to discharge the duties of bank cashier or from performing 
any other clerical work. Does the law sustain a construction which thus circum- 
scribes the efforts that must be* put forth by the insured? As indicated above, 
many cases so hold. We think, however, that the results are practically the same, 
certainly for this case. Of course, an insured would not be sustained in a claim 
for benefits under a disability clause because of his inability to engage in his ac- 
customed vocation, if his indisposition did not prevent him from engaging in prac- 
tical manner in some other and useful work. But the fact that he might do some 
trifling, unimportant and inconsequential things would not preclude his right un- 
der the disability clause. Total disability is a relative term. Each case must be 
considered on its own facts. Where the evidence tended to show that the insured 
was not incapacitated from engaging in other and useful employment, the giving 
of an instruction such as the one under consideration would probably not be war- 
ranted. But where, as in this case, there is no showing of ability to engage in 
other useful work, the giving of such instruction carries no prejudice to the in- 
surer. 

[2| Another point of error assigned pertains to plaintiff's instruction No. 1. 
It authorized the jury, if it found for the plaintiff, to find “for any premiums he 
may have paid, if any, since the defendant had notice of said disability, and dis- 
ability benefits at the rate of $50.00 per month from the date of his disability to 
the time of the institution of this action and assess his damages accordingly * * *.” 
This instruction is correct in authorizing a finding for premiums, if any, paid by 
the plaintiff subsequent to his giving notice to the defendant of his disability; but 
it is incorrect in authorizing a finding for disability benefits from the date of his 
disability which was July 28, 1927. The error in this latter particular lies in the 
fact that under a provision, above quoted, of the disability clause the first monthly 
payment of disability benefits is not required to be made until receipt by the com- 
pany of due proof of disability. No claim for benefits under the disability clause 
was made by the plaintiff until January, 1932. Proof of disability was a condition 
precedent to the company’s liability to pay disability benefits. Parker v. Life Ins. 
Co., 158 S. C. 394, 155 S. E. 617. ; 


Plaintiff seeks to meet this situation by reliance upon the well recognized rule 
as thus stated in 14 Ruling Case Law, at page 1349: “The weight of authority is in 
favor of the rule that a distinct denial of liability and refusal to pay, on the ground 
that there is no contract, or that there is no liability, is a waiver of the condition 
requiring proof of the loss or death. It is equivalent to a declaration that the in- 
surer will not pay though the proof be furnished. The preliminary proof of loss 
or death required by a policy is extended for the security of the insurers in paying 
the amount insured. If they refuse to pay at all, and base their refusal upon 
some distinct ground without reference to the want or defect of the preliminary 
proof, the occasion for it ceases and it will be deemed to be waived.” 

The rationale of the situation where there has been death of the insured un- 
der a life policy or damage or destruction of property protected by insurance is en- 
tirely different from that which arises on a claim for disability benefits. In cases 
involving death or damage to or destruction of property, a denial of liability may 
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be made by the insurer upon the happening of the event, and prior to the filing of 
proof of loss. In such instance, of course, the filing of proof of death or prop- 
erty loss would be a vain and useless thing. But under a disability clause of a 
life policy, in the very nature of things, there is ordinarily, at least, no opportunity 
to deny liability for disability benefits until the insured makes claim. Therefore, 
in the absence of such denial, a defense of no liability interposed by an insurer in 
an action for disability benefits does not relieve the insured from the operation 
of the plain provisions of the contract, and entitle him to recover benefits for a 
period prior to the date when he made known to the insurer that he would claim 
such benefits. 

Because of the error in plaintiff’s instruction No. 1, we reverse the judgment, 
set aside the verdict, and remand the case for a new trial. 

Reversed and remanded. 
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SPRINGFIELD FIRE & MARINE INS. CO. v. J. T. WILSON CO. 
Circuit Court of Appeals, Sixth Circuit. Nov. 7, 1933. 
67 Federal Reporter (2d) 426. 
1. INSURANCE. 


Failure of insured to produce books on demand, as required by use and 
occupancy policy, is excused if books have been destroyed without insured’s fault. 

(For other cases, see Insurance, Dec. Dig. § 544.) 

2. INSURANCE. 

Insured under use and occupancy policy, whose books of account referred 
to in policy have been destroyed without insured’s fault, is merely required to 
co-operate to produce best proofs available. 

(For other cases, see Insurance, Dec. Dig. § 544.) 

3. INSURANCE. 

Insured who offered to submit to examination and to produce whatever 
papers were available on insurer’s demand, under use and occupancy policy, for 
submission of bills, invoices, and vouchers after fire loss, substantially complied 
with policy provision for production of such papers. 

(For other cases, see Insurance, Dec. Dig. § 544.) 

4. INSURANCE. 

Insured under use and occupancy policy, whose president submitted to com- 
plete examination, substantially complied with policy provision for such examina- 
tion, though transcript containing president’s testimony was not subscribed. 

(For other cases, see Insurance, Dec. Dig. § 548.) 

Appeal from the District Court of the United States for the Eastern District 
of Kentucky; Andrew M. J. Cochran, Judge. 

Action by the J. T. Wilson Company against the Springfield Fire & Marine 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


J. Louis Kohl, of Cincinnati, Ohio (Harmon, Colston, Goldsmith & Hoadly, 
of Cincinnati, Ohio, on the brief), for appellant. 

John E. Shepard, of Covington, Ky., for appellee. 

Before Moorman, Hicks and Hickenlooper, Circuit Judges. 

HickENLOoPER, Circuit Judge. 

This was an action upon a policy of fire insurance whereby defendant (appel- 
lant) agreed to indemnify plaintiff (appellee), to an amount not exceeding $9,000, 
against all direct loss and damage by fire to the “use and occupancy” of plaintiff's 
business property. Under the provisions of the policy, the insured was entitled to 
recover the net profits which, but for the fire, would have been earned, and also 
fixed expenses theretofore earned in connection with such business, but which, 
because of the fire, the insured was prevented from earning during a given period. 
In other words, during the permissible period, net profits were to be kept upon 
the same plane as before the fire, without decrease either by reason of inability 
to continue the business in the property or by reason of fixed charges which could 
not be earned until the property was restored to its former condition. 

The policy, of course, contains a great number of conditions. It is not drafted 
with specific reference to use and occupancy insurance, but was obviously intended 
to cover fire risks to physical property generally. The defendant contends that the 
plaintiff has failed to comply with the conditions imposed in a number of respects. 
Thus it is urged that there has been a failure to comply with the condition which 
reads: “The insured, as often as required, shall exhibit to any person designated 
by this company all that remains of any property herein described, and submit to 
examinations under oath by any person named by this company, and subscribe the 
same; and, as often as required, shall produce for examination all books of 
account, bills, invoices, and other vouchers, or certified copies thereof if originals 
be lost, at such reasonable place as may be designated by this company or its 
representative, and shall permit extracts and copies thereof to be made.” 

The fire occurred on July 4, 1929. In it, all books, papers, invoices, accounts, 

‘ 
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bills, and other vouchers were consumed. Proof of loss was mailed to defendant 
on August 22, 1929, and was received August 26, 1929, within the sixty days 
stipulated by the policy. On October 21, 1929, the defendant made a blanket 
demand for the submission to defendant’s adjuster of all bills, invoices, and 
vouchers pertaining to its business, or “certified copies thereof if originals be 
lost.” Thereupon the defendant was advised of the situation and of the willing- 
ness of the insured to submit to examination, to produce whatever papers were 
available or could be secured, and otherwise to co-operate to the fullest extent. 
This was not satisfactory to the insurer, which simply kept reiterating its demand 
for inspection of books and papers in the language of the policy. Doubtful of 
being able to reach any agreement within the year within which suit was required 
to be brought, if at all, under the policy provisions, plaintiff began the present 
action on June 9, 1930. On June 19, 1930, defendant demanded that plaintiff com- 
ply with the policy provision that it submit to examination of one of its officers 
under oath. In compliance with such demand Streutker, plaintiff’s president, sub- 
mitted to full and complete examination. After this testimony was transcribed, 
however, there was a dispute as to some claimed inaccuracies, and the transcript 
was never subscribed. For the reasons stated, defendant now claims that the 
action was premature. Defendant also claims that the evidence is insufficient in 
quality and amount to justify the recovery which was had. These three alleged 
grounds of reversal constitute the only claims of appellant which were presented 
upon oral argument. 

[1-3] The claims of technical breach of the conditions of the policy are, in 
our opinion, wholly without merit. In the clause quoted the words “bills, invoices, 
and other vouchers,” manifestly refer to the means for ascertaining the value of 
property destroyed by fire and covered by standard fire policies. These words 
would seem to have no legitimate place in a use and occupancy policy. However, 
the production of books of account, showing the result of previous operations, 
would be pertinent to a use and occupancy risk. In respect of the failure of the 
insured to produce these books of account upon demand, we concur in the many 
expressions of judicial opinions that it was sufficient answer to such demand that 
the books had been destroyed without the fault or the design of the insured. 
Liverpool & London & Globe Ins. Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 
45 L. Ed. 460. Cf. Central National Fire Ins. Co. v. Black, 220 F. 8 (C. C. A. 9); 
Bumstead y. Dividend Mutual Ins. Co., 12 N. Y. 81. It seems to us that the most 
that can be required of an insured under such circumstances is that he shall 
cooperate to produce the best proofs available. His policy should not be forfeited, 
other conditions being complied with, upon less than a clear demonstration of 
culpable negligence suggesting design. Nothing of that kind appears in the present 
case, and we are further of the opinion that there has been a substantial com- 
pliance with the requirements of this section in so far as all that was available 
or reasonably obtainable was apparently produced. 


[4] What we have already said also applies to the condition requiring the 
insured to submit to an examination under oath. It will be noted that this request 
was not made until after suit was brought and that it was complied with, with 
the exception that the transcript was not subscribed. We cannot conceive of any 
prejudice to the defendant by reason of this failure, for the stenographer and 
officer who took the testimony could have been and was called to prove whatever 
statements were in fact made. Subscription was a formality which, it is true, was 
stipulated, but from a lack of which prejudice does not necessarily follow. So, 
here, we see no prejudice to defendant and we must regard the provision as 
having been substantially complied with. 


Upon the remaining issue, it is only necessary to say that we have carefully 
examined the proofs contained in the record, and are of the opinion that there is 
ample evidence to sustain the judgment rendered. Here again it may be said that 
the amount of liability is not shown with mathematical precision, but there were 
sufficient proofs to take the case to the jury and to justify the jury, if the evi- 
dence was believed, in rendering a verdict in the amount returned. We are there-, 
fore of the opinion that the judgment of the District Court should be affirmed. 

It is so ordered. 
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GILL et al. v. FIDELITY PHGENIX FIRE INS. CO. et al. No. 1157. 
District Court, E. D. Kentucky. Sept. 8, 1933. 


5 Federal Supplement 1. 
3. INSURANCE. 


Insurer’s reduction of amount of fice insurance by delivering indorsement to 
that effect to insured held, in effect, “cancellation” of part of policy within pro- 
vision authorizing cancellation. 

Fire insurance policy contained provision reserving to insurer the right 

to cancel “this policy or any part thereof on giving notice to that effect and 

refunding a ratable proportion of the premium for the unexpired term of 

the policy. * * *” ‘ 

(For other cases, see Insurance, Dec. Dig. § 228.) 

4. INSURANCE. ; 

Insured’s acceptance of personal check of insurer’s agent covering returned 
premium due to reduction in amount of fire insurance held waiver of payment with 
legal tender. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

5. INSURANCE. ; ; . 

Provisions of insurance contract, if clear and unambiguous, must be considered 
in their plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. : eats ; ; 

Cancellation of part of fire insurance held effective immediately upon insurer’s 
giving notice to that effect and refunding pro rata premium. 

(For other cases, see Insurance, Dec. Dig. § 232.) 


Action by George W. Gill and another, executors of W. T. Gill, deceased, 
against the Fidelity Phoenix Fire Insurance Company and another. On motion by 
the plaintiffs for a new trial. 

Motion overruled. 


Ralph Gilbert, of Shelbyville, Ky., and Leslie W. Morris, of Frankfort, Ky., 
for plaintiff Gill. 


T. M. Galphin, Jr., and Gordon, Laurent & Ogdon, all of Louisville, Ky., and 
John K. Todd, of Shelbyville, Ky., for defendants. 
Anprew M. J. Cocuran, District Judge. 


This action is before me on plaintiffs’ motion for new trial. The ground of 
it is that I erred in instructing the jury that the plaintiffs were entitled to recover 
$2,000 only on the policy sued on. It contained a provision in these words: “The 
Company reserves the right to cancel this policy or any part thereof on giving no- 
tice to thatreffect and refunding a ratable proportion of the premium for the unex- 
pired term of the policy, and the assured may cancel when the premium or note or 
other obligation given for such premium has been actually paid in cash in which 
case the Company shall retain the customary short rates from the date of the pol- 


icy to the time it is received at the Chicago office of the Company for such can- 
cellation.” 


The policy was for $3,250, of which $3,200 was on a dwelling house and $50 on 
a smokehouse. These buildings were on a farm in Shelby county as I recall the 
evidence. It was a five-year policy, dated November 25, 1927, and expiring No- 
vember 25, 1932. At noon on Friday, April 29, 1932, the defendant’s agent, S. B. 
Moxley, at its instance, delivered to the plaintiff W. E. Gill a written indorsement 
reducing the amount of insurance on the dwelling house to $2,000 and his check 
payable to plaintiffs for $9.64, the ratable proportion of the premium on the $1,250 
for the unexpired time of the policy. The reason for the reduction was that it was 
an unprotected risk and the occupancy of the dwelling house had been changed 
from the owner to a tenant. The property was destroyed by fire on the afternoon 
of Monday, May 2, 1932. Moxley testified that, at the time of the delivery of the 
indorsement and check, he explained fully the nature of the transaction to the 
plaintiff W. E. Gill. Gill did not contradict the testimony, at least squarely. He 
admitted that Moxley mentioned the matter of reduction to him, but said that he 
did not recall what Moxley said. He further testified that he did not read the in- 
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dorsement or check until after the fire. He never cashed the check. The plaintiffs 
urge three reasons why this did not have the effect of reducing the policy before 
the fire. The principal one is that the effect of what was done on April 29, 1932, 
was not to reduce the policy at that time, but only to reduce it within a reasonable 
time thereafter, and, at the time of the fire, such time had not elapsed. They claim 
that the provision in the policy above quoted in so far as it relates to cancellation 
by the defendant should be interpreted as if it read: “The Company reserves the 
right to cancel the policy or any part thereof on giving notice to that effect and 
such cancellation shall become effective at the end of a reasonable time after the 
assured has been given notice of the Company’s cancellation in whole or in part 
of the policy.” 

The next reason is that the defendant should have paid the refund with legal 
tender and not with Moxley’s check. And the third is that the right to cancel any 
part of the policy did not include the right to reduce it. 


[1-4] There is one answer to each of these positions. It is that Moxley de- 
livered to the plaintiff W. E. Gill the written indorsement and his check, and that 
Gill accepted them. There is no controversy as to this in the evidence. It is 
claimed that this was ineffective because Gill did not read them or understand their 
contents until after the fire. Moxley did and said nothing to lead him not to be- 
come acquainted with their contents. It was solely due to his own neglect. Such 
being the case, plaintiffs are chargeable with knowledge of their contents. They 
cannot be heard to say that they did not have such knowledge, after Gill had the 
opportunity to read the documents and coming to an understanding of them. In 
the case of Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 718, 59 L,. 
Ed. 1140, it was said: “No rational theory of contract can be made that does not 
hold the assured to know the contents of the instrument to which he seeks to hold 
the other party.” 

And again: “What he cannot do is to take a policy without reading it, and 
then, when he comes to sue at law upon the instrument, ask to have it enforced 
otherwise than according to its terms.” 


But apart from this it must be accepted that Moxley explained to Gill fully 
the nature of the transaction. He testifies positively to this effect. Gill’s testi- 
mony as to what took place is so vague and uncertain that it cannot be accepted 
as a contradiction. A scintilla of evidence is not sufficient to require a case to be 
submitted to the jury in a federal court. There must be substantial evidence in 
order thereto. Gill’s testimony, because of its character, was not substantial evi- 
dence against that of Moxley. It follows from what has been said that neither one 
of the reasons urged by plaintiffs is sound. What took place was an actual can- 
cellation. It was not a mere notice of cancellation. What was delivered was a 
cancellation—a “written endorsement” it is termed, evidently to be attached to the 
policy, which with the delivery of the check amounted to an actual cancellation. By 
accepting the documents Gill acquiesced in and agreed to the cancellation. If what 
took place was no more than a notice of cancellation and it was not to take effect 
until after the lapse of a reasonable time, such time had elapsed before the fire. 
Plaintiffs had half a day on Friday, all of Saturday, and a half a day on Monday 
in which to secure additional insurance or to cancel the policy in its entirety and 
secure a policy in another company covering its amount. No attempt was made to 
do so. The acceptance of the check was a waiver of payment with legal tender. 
The check was good and could have been cashed immediately. If a reduction of 
the policy was not a cancellation of part of it, the plaintiffs by accepting the in- 
dorsement and check agreed to the reduction. But neither one of the reasons 
urged is sound except the second one. The defendant had to pay the refund in 
legal tender if plaintiffs had demanded it. By accepting the check they waived this 
right. ; 

(5, 6] The first reason is not sound. I do not understand plaintiffs to claim 
that the suggested form of the provision as to cancellation by defendant, according 
to their contention, is the true construction of that provision. Their position 
rather is that the provision is ambiguous on the question as to when the cancella- 
tion was to become effective; whether on the giving of notice or upon the lapse of 
a reasonable time thereafter, and that such being the case the latter construction, 
which is against the defendant and in favor of plaintiffs, should be adopted. But, 
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as I conceive it, there is no ambiguity in the provision. It says plainly that the 
right of cancellation which is reserved is upon giving notice to that effect, i. e, 
that the policy or some part thereof is canceled and making the refund. What 
brings about cancellation is the giving of notice and the making of the refund. 
There is no room in the language used for the thought that the cancellation is not 
to take effect until the lapse of a reasonable time thereafter. To so construe the 
provision is to arbitrarily inject this thought into it. The rule as to construing 
provisions in policies of insurance is stated in Imperial Fire Insurance Co. v. Coun- 
ty of Coos, 151 U. S. 452, 14 S. Ct. 379, 381, 38 L. Ed. 231: “When an insurance 
contract is so drawn as to be ambiguous, or to require interpretation, or to be 
fairly susceptible of two different constructions, so that reasonably intelligent men, 
on reading the contract, would honestly differ as to the meaning thereof, that con- 
struction will be adopted which is most favorable to the insured. But the rule is 
equally well settled that contracts of insurance, like other contracts, are to be con- 
strued according to the sense and meaning of the terms which the parties have 
used, and, if they are clear and unambiguous, their terms are to be taken and un- 
derstood in their plain, ordinary, and popular sense.” 

This case comes within the last of these two sentences. The word “notice” 
does not of itself indicate what it relates to. What it relates to is determined by 
what it is made to relate to. Here it is made to relate to the fact that the policy 
was canceled and not that it will be canceled after a reasonable time. This position 
is upheld by the following decisions, to wit: Lipman v. Niagara Fire Ins. Co., 121 
N. Y. 454, 24 N. E. 699, 8 L. R. A. 719; Karelsen v. Sun Fire Office, 122 N. Y. 
545, 25 N. E. 921; Springfield Fire & Marine Ins. Co. v. McKinnon, 59 Tex. 507; 
Mueller v. South Side Fire Ins. Co., 87 Pa. 399; Grace v. American Central Ins. 
gg Blatchf. 433, Fed. Cas. No. 5,648; Cain v. Lancashire Ins. Co., 27 U. C. Q. 
B. 453. 

The plaintiffs cite in support of their contention 26 C. J. 139 where it is said: 
“Where no period of notice is prescribed in the policy, notice must be given for a 
reasonable time, although some authorities have held that the giving of notice in 
such case terminates the policy eo instanti.” 

It cites in support of this statement these cases, to wit: Chadbourne v. German- 
— Ins. Co. (C. C.) 31 F. 533; Hibernia Ins. Co. v. Blanks, 35 La. Ann. 

75. 

The Louisiana case has no bearing on the question. In the federal case there 
is an expression in support of plaintiff’s contention in the opinion, but recovery 
was denied because there had been no refund of the premium. The statement in 
C. J., therefore, is not supported by the decisions cited. The plaintiffs also rely 
on the decisions in the lower court in the Lipman and Karelsen Cases, reported in 
48 Hun, 503, 1 N. Y. S. 384 and 48 Hun, 621, 1 N. Y. S. 387. But they were over- 
thrown by the decisions in the appellate court. The plaintiffs state that their con- 
tention is supported by Massachusetts decisions, but none are cited, and I know 
of none. 

As to the last reason, if a reduction of the amount of a policy is not a can- 
cellation of a part of it, I cannot conceive what it is. 

I am constrained to overrule the motion for a new trial. 


CONTINENTAL INS. CO. v. DAGUE. No. 4—3205. 
Supreme Court of Arkansas. Nov. 20, 1933. 


65 Southwestern Reporter (2d) 12. 

1, INSURANCE. 

Whether insured waived fire policy stipulation requiring five days’ notice 
before cancellation by insurer held for trial court sitting as jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Jackson County; S. M. Bone, Judge. 

Suit by M. H. Dague, doing business as the Newport Music Company, against 
the Continental Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. ; 

Verne McMillen, of Little Rock, for appellant. 

Fred M. Pickens, of Newport, for appellee. 

Burter, Justice. 
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The appellee, M. H. Dague, doing business as the Newport Music Company, 
was the owner of a stock of merchandise stored in Newport, Ark., which was 
destroyed by fire on September 19, 1932. Prior to that date, the appellant insur- 
ance company had issued to the appellee its policy of fire insurance covering the 
stock of merchandise in the sum of $750. This suit was brought by the appellee 
to recover on said policy. It was admitted by the appellant that the policy was 
duly issued, but denied that it was in full force and effect on the date of the fire, 
The policy provided that it might be canceled at any time at the request of the 
insured, or by the company, after giving five days’ notice of such cancellation. 
It was alleged by the appellant that the policy was canceled, as provided by its 
terms on September 14, 1932. The jury was waived, and evidence was adduced 
before the court sitting as a jury, which found the facts to be that the policy of 
insurance sued on was issued in due course by the agent of the appellant com- 
pany at Newport, Ark., and delivered to the plaintiff; that it contained a pro- 
vision providing for cancellation upon five days’ notice to the insured. The court 
found that said notice was not given, and that no waiver of that provision was 
executed or made by the insured; that the policy of insurance was delivered to 
the plaintiff and left by him with the agent who wrote it for the purpose of safe- 
keeping, and that there was no agreement to the effect that the agent might waive 
the notice in the contract of insurance in the event of cancellation, and that the 
local agent in Newport had no authority to waive the notice provided in the con- 
tract; that the policy was in full force at the time the fire occurred; that due 
proof of loss was furnished within the time required by the contract of insurance. 
Upon these findings the court held as a matter of law that, the provision for the 
five days’ notice not having been waived, it was the duty of the insurance com- 
pany to notify the plaintiff as required by the contract in making cancellations, 
and, having failed to do so, the insurance company was liable for the amount of 


the policy, and accordingly rendered judgment for the sum of $750, with 12 per 
cent. penalty and $100 attorney’s fee. 


To the findings of the court and the declaration of law the defendant at the 
time objected and excepted. It had previously asked the court to make certain 
findings of fact and declarations of law which were refused by the court. Motion 
for a new trial was filed within apt time which was overruled, and exceptions 
saved. This appeal followed. 


It appears from the testimony that the appellee was engaged in business on 
Second street in the town of Newport, and while so engaged in business at that 
place his stock of merchandise was insured against loss or damage by fire. He 
removed his stock of merchandise from Second street across the railroad to 
Morris avenue where he stored the same. He applied to Mr. McCartney, the local 
agent of the appellant company, for insurance on the merchandise at its new 
location. The local agency wrote two policies of insurance, each for $750—one in 
the appellant company and one in the Springfield Fire & Marine Insurance Com- 
pany. 

Witnesses for appellant testified that, at the time these policies were written, 
the appellee was informed that the location was undesirable, and, as the stock 
was to be stored, it was feared that the company would not want to carry the 
insurance, and that it would probably give notice to cancel the policy. At that 
time the appellee informed Mr. McCartney, the local agent, of his intention to be 
out of the city of Newport for probably thirty days or maybe longer and was 
uncertain where he would be at any particular date, it being his intention to 
visit some places in Missouri and others in Oklahoma. This being his intention, 
he was informed by the agent that it was desired that he leave the policies with 
the local agent so that they might be canceled, if desired by the company; as the 
agency would not know where to find appellee to give him notice of the intended 
cancellation, they testified that the appellee agreed to leave the policies with the 
local office, but stated that he wanted the property insured at all times. They told 
him that they would make every effort to keep the policy in some company, if 
possible; that it was the understanding with the appellee that the company had a 
right to cancel the policy, and, if such request was made by the company, that he 
(appellee) would have to leave the policies with the local agency so that they 
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might be canceled, if requested, and that the policies would not be issued unless 
he would agree to that. They testified that the appellee agreed that this should be 
done, and that at any time the companies ordered the cancellation of the policies 
that they would automatically cease, and that it would be all right to do this, 
but he asked the agency to do all in its power to keep the insurance in force, 
which it promised to do. That, on September 8th, the insurance company ordered 
the policy canceled; that the matter was taken up with the special agent of the 
company in an effort to keep the policy in force, but on September 14th per- 
emptory orders were received to cancel the policy which was done, and then every 
possible effort was made to place the insurance with other companies without 
success. 

The appellee testified to the effect that he was not notified of the cancellation 
of the policy until eight days after the fire; that he did not leave the policy with 
McCartney authorizing him to waive any notice of the cancellation as provided 
in the policy; that the local agent was not his agent and had no authority to act 
for him in the cancellation of the policy or in any other manner; that they were 
insurance agents and not his agents. He stated that after the policies had been 
written some few days he went to the office of the local agent to see if they had 
been written, as he was figuring on going away, and said to them: “I am going 
out of town and I do not want to carry them around with me. I will tell you 
what I will do—I will put them in an envelope and put my name on it and will 
seal them up and then just leave them right here in your vault.” He testified that 
the policies were thus sealed and deposited. On cross-examination he was asked 
if there was not a conversation between hini and the agent about placing his insur- 
ance, and he answered that they did have a conversation at the time the policies 
were delivered; and, when asked if at that time the agent told him they did not 
know whether the company would carry this or not, he said: “The way that came 
about, they delivered both of these policies to me and he says ‘that will be all 
right to keep them here because if they want to cancel them, we will have them 
here. I says: ‘That is all right but it they do be sure to write them in some other 
company—that is all that was said about it.’” He further stated that it was sug- 
gested that he leave the policies, and he told them to put his name on the envelope 
and seal them up, and he left them there, telling them he would “just as leave 
they would have them there in the vault as for him to have them.” He was told 
that the companies might cancel the policies; that “sometimes they have a can- 
cellation on them,” and he replied, “That is all right if, they cancel them, be sure 
you write them in some other company.” He testified, that, while it was his inten- 
tion to be away from Newport for some time, after the policies were issued he 
was serving on the petit jury in the court at Newport and was not relieved from 
this duty until the 16th day of September, when he left Newport. 

{1, 2] Appellant insists that the admissions of appellee on cross-examination 
at most only indicated the opinion of the appellee regarding the legal effect of the 
transaction, but that the facts testified to by him do not contradict the testimony 
of appellant’s witnesses, and that the inescapable conclusion to be reached from 
all of the testimony is that there was authority given the local agent to cancel the 
policy without notification to the appellee, which was equivalent to an express 
waiver of the stipulation in the policy requiring five days’ notice to be given the 
insured of cancellation, and that therefore the court should have found the facts 
and declared the law to be as requested by the appellant and rendered judgment 
in its favor. 

It must be admitted that the testimony of the appellee is easily susceptible of 
the interpretation placed upon it by the appellant, but that was not the way the 
trial court interpreted it. No witness for the appellant testified that any express 
waiver of the notice was given by the appellee, but the effect of appellant’s argu- 
ment is that such waiver was necessarily implied from his acts and conversation 
during the transaction. But drawing from this testimony the inference most 
favorable in support of the finding of the trial court, we are unable to say that 
there was no reasonable inference to support appellee’s contention that there was 
no waiver given or intended. He was in the city of Newport on the date of the 
cancellation of the policy serving on the jury and did not leave the city until two 
days thereafter. It was, therefore, not impossible or inconvenient to give him the 
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notice required. The purpose of this notice was that the appellee might have an 
opportunity of placing his insurance elsewhere within the five days of grace and 
thus not leave his property unprotected. It might be argued that he could not 
have secured other insurance, since the agent was not able to procure the same, 
but he had the right to have an opportunity to do this if he could. The fire 
occurred within five days from the date of cancellation, so that, if notice had 
been given him, the insurance would have extended to the date of the fire and 
his property would have been covered. 

The evidence, as construed by the trial court, did not bring the instant case 
within the rule announced in Insurance Underwriter’s Agency v. Pride, 173 Ark. 
1016, 294 S. W. 19, and Fireman’s Ins. Co. v. Simmons, 180 Ark. 500, 22 S.W.(2d) 
45, and, as we are committed to the rule that the finding of the court sitting as 
a jury is as conclusive as the verdict of the jury itself and will not be disturbed 
if there is any evidence of a substantial nature to support it, the finding and 
judgment in this case must be affirmed. 


RANKIN v. NATIONAL LIBERTY INS. CO. OF AMERICA. No. 4—3210. 
Supreme Court of Arkansas. Nov. 20, 1933. 

65 Southwestern Reporter (2d) 17. 
1. INSURANCE. 
Evidence held to warrant finding that insured set fire to insured building, 
precluding recovery on fire policy. 
(For other cases, see Insurance,’ Dec. Dig. § 665[4].) 


Appeal from Circuit Court, Jackson County; S. M. Bone, Judge. 

Action by Franklin Rankin against the National Liberty Insurance Company 
of America and others. From an adverse judgment, plaintiff appeals. 

Affirmed. 


Jones & Wharton, of Newport, for appellant. 
Verne McMillen, of Little Rock, for appellee. 
HuMPuREYS, Justice. 


Appellant brought suit against appellee in the circuit court of Jackson county 
to recover $1,000, the statutory penalty, and an attorney’s fee on an insurance 
policy issued by appellee to appellant to indemnify him against the loss of his 
business building on account of fire. 
Appellee filed an answer to the complaint denying liability under the policy 
on the ground that appellant burned or caused said business house to be burned. 
The cause was submitted to the jury, under a correct instruction, upon the 
issue of whether appellant burned the building in question, which resulted in an 
affirmative finding and a consequent judgment dismissing the complaint, from which 
is this appeal. 
Appellant contends for a reversal of the judgment on the ground that there 
is no substantial evidence to support the verdict. Learned counsel for appellant 
argue that the most the evidence did was to create a suspicion against him and 
cite two cases to the effect that evidence with creates a suspicion only against one 
charged with a crime is not sufficient to support a verdict of guilty. Reed v. State, 
97 Ark. 156, 133 S. W. 604, Jones v. State, 85 Ark. 360, 108 S. W. 223. 
There was no eyewitness in the instant case who saw appellant set fire to 
his building. The verdict therefore must be supported by circumstantial evidence 
sufficient for the jury to have drawn a reasonable inference that he did burn same. 
[1] The record reflects that appellant was seen about 12 o'clock. Sunday night, 
March 13, coming from the back part of the building in which he conducted a 
fish market, and which burned at 3 o’clock Monday morning, March 14. A car 
was parked across the alley from the back end of his building, and he was going 
toward it when the night watchman, D. J. Nance, threw his flashlight on him and 
inquired, “What are you doing down here this time of night, Rankin?” Rankin 
replied that he had bought the place several weeks before and was waiting there 
for a load of fish. Pearl Miller, who kept a rooming house in Memphis, Tenn., 
testified that appellant came to her rooming house at 7 or 7:30 o’clock Monday 
morning; that he seemed tired and nervous and remained fifteen or twenty 
minutes, long enough to have a cup of coffee; that he never spent the night in 
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her apartment during the month of March. Appellant testified that he went to 
his place of business Sunday afternoon, the 13th of March, about 1 o’clock and 
stayed a while checking his accounts, etc., and that he then left and did not 
return; that he left Newport about 7:30 p. m., to go to Memphis to see a sick 
brother and did not hear about the fire until the next day; that he did not see or 
talk to the night watchman Sunday night, the 13th, in the alley back of his store; 
that it was Saturday night he saw him there; that he arrived in Memphis about 
10:30 o’clock Sunday night, the 13th, and, after calling to see his sister, that he 
went to the apartment of Pearl Miller and spent the night. 

The verdict of the jury indicates that they accepted and believed the testimony 
of Nance and Pearl Miller in preference to that of appellant. Their testimony 
was in direct conflict with his and was sufficient to warrant the jury in drawing 
a reasonable inference that he was the author of the fire. 

[2] It is insisted that appellant’s motion for a new trial grounded on newly 
discovered evidence should have been granted by the trial court, and that the 
judgment should be reversed on account of the court’s refusal to do so. The 
alleged newly discovered evidence was that of Mrs. Mildred Nichols, appellant’s 
sister, who resided in Memphis, and who would have testified, had she been pres- 
ent, that appellant was at her home in Memphis between 11 and 12 o'clock on 
Sunday night, March 13. Her excuse for not being present and testifying was 
that she got the impression from a Mr. Waldron, who was appellant’s attorney, 
that she would not be permitted to testify in his behalf because she was his sister. 

Her testimony was not newly discovered because appellant must have known 
what he could prove by her before the trial, and her excuse for not being present 
is without merit. 

No error appearing, the judgment is affirmed. 


MARTINSEN v. MORTON FARMERS’ MUT. INS. ASS’N 
(SUNDERLAND, Intervener). No. 42195. 
Supreme Court of Iowa. Dec. 12, 1933. 
251 Northwestern Reporter 503. 
3. INSURANCE. 
Vendor's assignee, in view of unreasonable delay in perfecting title, held in de- 
fault, entitling vendee to proceeds of fire insurance as against assignee, notwith- 
standing requirement that vendee keep premises insured for vendor’s benefit. 


(For other cases, see Insurance, Dec. Dig. § 580[1].) 


Appeal from District Court, Page County; Earl Peters, Judge. 

Action to recover upon fire insurance policy. The insurance company admit- 
ted liability on the policy. The trial court divided the insurance money equally 
between plaintiff and intervener. Plaintiff and intervener each appeal. 

Reversed and remanded, with directions. 

Genung & Genung, of Glenwood, for plaintiff. 

Keenan, Barnes & Clovis, of Shenandoah, for intervener. 

CLAUSSEN, Justice. 


Plaintiff made a written contract with one T. H. Read for the purchase of a 
half section of land in Page county. Plaintiff entered into possession of the land 
under the contract. Difficulties were encountered in making the title to the land 
good and the purchase contract was never performed. Ultimately plaintiff moved 
off of the land. Under foreclosure of a mortgage the interest in the land had by 
plaintiff and Read’s assignee were cut off. In the meantime plaintiff secured a 
policy of insurance from defendant insurance company on the dwelling house on 
the land. The house was destroyed by fire resulting in a loss of at least $2,400, 
the amount of the insurance. This action was brought to recover upon the policy 
The defendant insurance company admitted its liability on the policy in the amount 
of $2,400, but alleged that parties other than plaintiff claimed the insurance. In- 
tervener is an assignee of Read. He claims the insurance money as such assignee, 
under certain provisions of the purchase contract. These provisions will be later 
noticed in detail. The trial court awarded one-half of the insurance money to 
plaintiff and the remainder to intervener. Neither plaintiff nor intervener was sat- 
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isfied with the disposition made of the case, and each has appealed to this court. 

It cannot be determined from the record whether the action was brought at 
law or in equity. The case was tried to the court. The record apparently con- 
tains all matters necessary for a trial anew in this court, and such seems to be the 
desire of the parties. The case will be considered de novo. 

The contract between plaintiff and Read was made on November 25, 1925. The 
contract was to be performed on March 1, 1926. It was provided in the contract 
that Read might cancel the contract at any time until December 25, 1925, if he 
found that he could not deliver title. On December 24, 1925, the period during 
which the contract could be canceled by Read was extended to January 5, 1926, 
and finally it was agreed that Read should have such time as he found to be 
needed to perfect the title 

Read’s title to the land was not good. Litigation ensued, and on May 1, 1926, 
a decree was entered in the Page district court establishing the title in Read and 
two other parties, in undivided interests. In November of the year 1926 one of 
such other parties conveyed their interest to Read, and in August of the year 1928 
the other party conveyed to Read. In the meantime Read had assigned his con- 
tract with plaintiff, and thus the situation was created in which Read had to con- 
vey the land to plaintiff but the payments had to be made to the assignee. Between 
Read and intervener are two intermediate assignees. The assignment of the con- 
tract was held by each assignee as security for the payment of notes signed by 
Read, totalling $15,000. Read was an old man and his business affairs seem to 
have been attended to by two sons. In May of the year 1929 plaintiff wrote a re- 
gistered letter to Read demanding performance of the contract. He then had 
ample funds on deposit in the bank to perform his part of the contract. One of 
Read’s sons testified that during the month of May, 1929, he and the first assignee 
of the contract drove to plaintiff's home taking with them an abstract of title to 
the premises and proper deeds, but that plaintiff was not at home. The son states 
that he then told plaintiff’s wife that the abstracts would be at his home in Shenan- 
doah, when plaintiff could get them. In the year 1928 plaintiff had some corre- 
spondence with the first assignee of the contract in which he was urging the per- 
formance of the contract and in which he advised of his ability to carry out his 
part of the contract, but the title was not then in shape. The record discloses no 
instance prior to the trial of this case when the plaintiff refused to perform the 
contract. The abstract of title to the land was first tendered to plaintiff in the 
courtroom upon the trial of this case in 1933. 


[1, 2] Notwithstanding the willingness and ability of plaintiff to perform the 
contract over a period of nearly four years, the contract was not performed. Dur- 
ing a period of nearly three years Read’s title was defective. Under the contract 
Read was given “whatever time he finds is necessary” to perfect his title, but this 
means only a reasonable length of time under all the circumstances. The time 
taken in perfecting the title was unreasonable. Carroll v. Mundy & Scott, 185 
Iowa, 527, 170 N. W. 790, 4 A. L. R. 811. 

The record does not directly disclose the fact, but the inference cannot be 
avoided that the delay in consummating the transaction was due to a desire to 
permit attrition to accomplish its usual effects on the holders of Read’s notes, se- 
cured as they were by the assignment of the purchase contract. In April of the 
year 1931 a decree of foreclosure was entered in a suit brought by Luella J. Read 
against plaintiff and others to foreclose what is described in the record as “the 
premium interest or commission mortgage” in connection with a $31,700 mortgage, 
subject to which plaintiff had agreed to take title. Whether Luella J. Read was 
related to Read the vendor is not disclosed by the record. The land has been sold 
on execution under this decree and has not been redeemed. In February of 1931 
plaintiff moved. off of the premises. He leased the premises to a third party for 
me year ending March 1, 1932. It seems that all the complications had produced 
a complete stalemate, which was only broken by the possibility of securing the 
insurance money. 

After this action to recover the insurance money had been commenced and the 
insurance company had admitted its liability under the policy, Sunderland, a son- 
in-law of Read, who had in the meantime acquired Read’s notes in the sum of 
$15,000 secured by assignment of the contracts, intervened and sought to recover 
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the proceeds of the policy. Intervener claimed as assignee of Read. His claim is 
based on the following language of the contract: “Second party (plaintiff) shall 
** * keep up the insurance on said premises in not less than $—— for party of the 
first part.” It will be conceded (although it is not decided) that the quoted clause 
obligated the plaintiff in the first instance to carry insurance for Read and that 
Read’s rights in relation to the collection of the insurance money is analogous to 
that of a mortgagee. For the purpose of this case intervener stands in Read’s 
shoes. Concerning the situation thus conceded, interverier says in argument: “There 
can be no question but what this rea] estate contract, although made in 1925, and 
never consummated, is still in force as between these parties. Martinsen must 
concede this proposition. He had no other right to the possession of the real 
estate, except under this contract. He had no right to insure the buildings, except 
on the theory that this contract was still in full force and effect and gave him an 
equitable interest in the land. On the other hand, the intervener is in court insist- 
ing that the contract is still in full force and effect, and tendered at the time of 
the trial full and complete performance thereof.” Intervener claims that the con- 
tract is in force. He must, of course, do this, for he did not have title to the land. 
Any claim on his part must be based on the contract and his assignment of it. But 
he also contends that plaintiff cannot sustain his claim unless the contract is in 
force because the existence of the contract in force is essential to an insurable in- 
terest in the property in plaintiff. Intervener argues that plaintiff is in a dilemma 
in which if he denies the contract he cannot recover the insurance money from the 
insurance company, and if he admits the contract he must admit that the insurance 
was carried for intervener. Plaintiff, however, denies that the contract is en- 
forceable by intervener. The question of insurable interest is not in the case. 
The defendant insurance company admits its liability under the policy. It has 
offered to pay the money on the policy. The policy is in the name of plaintiff. 
Unless intervener has a right to the money, it must be paid to plaintiff. Plaintiff 
is not in a position between the insurance company and intervener where, if he 
escapes one, he must be swallowed up by the other. He is in a position in which 
he can safely deny that intervener is entitled to enforce the contract. 


And, regardless of this situation, plaintiff has certain rights which are in no 
wise dependent upon continued enforceability of the contract. He has paid $7,200 
on the purchase price of the land. He has paid a number of installments of in- 
terest on the $31,700 mortgage, subject to which he had agreed to take title, but 
which he had not agreed to assume or to pay. Larson v. Metcalf, 201 Iowa, 1208, 
207 N. W. 382, 45 A. L. R. 344. If in this situation the insurance company felt that 
plaintiff had such interest in the property that it deemed it wise to admit its li- 
ability on the policy, it does not lie in the mouth of intervener to say that such 
interest was not insurable. We are not concerned with the question whether plain- 
tiffs interest was or was not insurable. The parties interested in that question 
have answered it themselves. 

[3] If intervener is entitled to all or any part of the insurance money, it must 
be on the theory that he can enforce the purchase contract by having it adjudged 
that the policy, issued nearly five years after the date of the contract, was obtained 
for him. Intervener says that he tendered performance at the time of trial in 
February of 1933, more than seven years after the date of the contract and al- 
most exactly seven years after the date fixed by the contract for performance. A 
question exists, which we do not answer, whether the tender made at the time of 
trial was effective, even though timely, in view of the fact that a sheriff’s certificate 
of sale was outstanding under the foreclosure proceedings under the $31,700 mort- 
gage, subject to which mortgage the title was to be taken but which plaintiff had 
not assumed or agreed to pay. We have indicated the belief that the delay in 
making title and tendering performance was too great. It must be held that in- 
tervener was in default on the ‘purchase contract and that he is not entitled to 
the insurance money. 


The judgment of the trial court will be reversed, and the case remanded to 
the trial court for the entry of judgment against the defendant in favor of plaintiff 
for the full amount due under the policy and for costs incurred prior to the filing 
of the petition of intervention and against intervener for all other costs in the trial 
court and in this court. The record before this court does not enable it to deter- 
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mine the rights of attorneys for plaintiff under their claim for an attorneys’ lien 
upon the judgment. Such rights will be determined in the trial court. 

Reversed and remanded, with directions. 

Albert, C. J., and Evans, Kindig, and Donegan, JJ., concur. 


JACKSON y. REPUBLIC MUT. FIRE INS. CO. et al. No. 31320. 
Supreme Court of Kansas. Dec. 9, 1933. 
27 Pacific Reporter (2d) 296. 
INSURANCE. 

Insured’s obtainance of additional fire insurance. without having mutual 
insurer’s consent indorsed on existing policies avoided policies, notwithstanding 
insured informed insurer’s soliciting agent, who was also insurer’s treasurer, 
director, and member of ifs executive committee, that insured intended to procure 
additional insurance (Rev. St. 1923, 40—421 et seq.; Rev. St. Supp. 1931, 41—1001 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


Syllabus by the Court. 

Plaintiff held two policies of fire insurance issued by a mutual fire. insurance 
company covering a farm dwelling house and household goods. The by-laws of the 
company which were incorporated in the insurance contract provided that the 
policies would be void if the insured procured other insurance on the property 
unless by agreement with defendant indorsed on the policies by the secretary of 
the defendant. Plaintiff told the defendant’s soliciting agent, who was also the 
company’s treasurer and director and member of its executive committee, that he 
intended to procure such additional insurance. He procured such additional insur- 
ance; soon afterwards the house and goods were burned; and plaintiff collected 
thereon. Defendant had not agreed to the additional insurance and no such indorse- 
ment was made on the policies. Held, the defendant was not liable, and judgment 
was properly entered in its behalf. 

Appeal from District Court, Republic County; Tom Kennett, Judge. 

Action by Will Jackson against the Republic Mutual Fire Insurance Company 
and others. Judgment for defendants, and plaintiff appeals. 

Affirmed. 

Frank G. Spurney, of Belleville, for appellant. 

W. D. Vance and Fred Emery, both of Belleville, for appellee Republic Mutual 
Fire Ins. Co. 

Dawson, Justice. 4 J 

This was an action on two policies of insurance issued by a mutual fire 
insurance company. 


The defense was that plaintiff had rendered the policies nugatory by obtaining 
additional insurance without the written consent of defendant indorsed on them, 
as provided by the by-laws which were incorporated in the insurance contracts. 

Plaintiff's petition was in two counts, the first of which alleged that defendant 
had issued a policy, No. 54054, for $1,000 on plaintiff’s farm dwelling and $500 
on his household goods. The second cause of action alleged the issuance of a 
policy, No. 56434, for $500 additional fire insurance on the same dwelling house. 

Copies of the policies including the by-laws were attached to the petition. It 
also contained the usual allegations of good pleading touching the destruction of 
the house and goods by fire, plaintiff's freedom from fault, proofs of loss, demand 
for payment, and the like. 


One provision of the by-laws read as follows: “The entire policy unless 
otherwise provided by agreement indorsed thereon or added thereto by the Secre- 
tary, shall be void if the insured now has or shall hereafter make or procure any 
other contract of insurance whether valid or not, en property covered in whole or 
in part by the policy or if the hazard be increased by any means within the con- 
trol or knowledge of the insured.” ; 

Included also in plaintiff's petition was the following paragraph: “(10) Plain- 
tiff further alleges that this application for policy No. 56434 was solicited for 
said defendant. The Republic Mutual Fire Insurance Company, a corporation, by 
one E. A. Cory, its agent, a member of the Board of Directors of said defendant, 
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a member of its Executive Board and its duly qualified and acting treasurer; that 
when said policy was solicited as aforesaid, namely on’ July 23rd, 1932, plaintiff 
informed and advised said E. A. Cory, that he, said plaintiff, would procure addi- 
tional insurance on said dwelling house No. 1 in the further sum of $1000.00 and 
$500.00 additional on said household goods in another company; that said E. A. 
Cory as such agent and official of said defendant, The Republic Mutual Fire 
Insurance Company, a corporation, consented to such additional insurance, and 
fully knew that additional insurance would be procured by this plaintiff in another 
company; that additional insurance in the sum of $1,000.00 was placed on dwelling 
house No. 1 and the further sum of $500.00 on the household goods in another 
company five days later. That defendant, The Republic Mutual Fire Insurance 
Company, a corporation, has waived the right to a further notice of additional 
insurance, and has waived the right to forfeit the insurance in both of said 
policies sued on herein. That notice to said E. A. Cory as member of the Board 
of Directors, member of the Executive Board and Treasurer of said The Republic 
Mutual Fire Insurance Company, a corporation, was sufficient notice to said 
defendant.” 

The petition concluded with a prayer for judgment for $1,500 on the first 
cause of action, for $500 on the second, and for costs and attorney’s fee. 

Defendant filed a demurrer to this petition, and, while it was under considera- 
tion by the Court, plaintiff admitted that he had collected insurance from another 
company, the National Fire Insurance Company, and that such was the additional 
insurance referred to in paragraph 10 of plaintiff's petition set out above, and 
that such fact should be considered by the court as if formally pleaded therein. 

Defendant’s demurrer was sustained and judgment entered accordingly. Plain- 
tiff appeals. 

It is first contended that the provision of the by-law quoted above was waived 
because plaintiff gave notice to Cory of his intention to procure additional insur- 
ance—that Cory was not only defendant’s soliciting agent, but also its treasurer 
and a member of its board of directors and a member of its executive committee. 
Plaintiff argues that Cory was related to defendant in so many capacities that 
notice to him should be construed as notice to it. Even so, notice of an intention 
to procure additional insurance would not strike down the provision of the by-laws 
that the policies sued on would be void if additional insurance were procured 
without agreement indorsed by defendant’s secretary on the policies sued on. 
Nothing in the by-laws of the defendant authorized Cory, who solicited the insur- 
ance, to waive or abrogate that by-law. Neither was he authorized to do so by his 
ofice of treasurer, or as a member of the board of directors, or as a member of 
the executive committee. It is elementary law that a director of a corporation has 
no authority to obligate it by the mere fact that he is a director. The corporate 
authority is exercised by the board itself, not by individuals comprising its per- 
sonnel. Buttrick v. Nashua, etc, R. R., 62 N. H. 413, 13 Am. St. Rep. 578; 7 
R. C. L. 439. And the executive committee of a corporation are merely a selected 
few members of the directorate, sometimes including executive officers, authorized 
to act for the corporation when the board itself is not in session. It only has such 
power as the board of directors or the by-laws of the corporation provide. 14 
A. C. J. 96, 97. And nowhere in the by-laws, or by order of the board of directors, 
was the treasurer of the corporation authorized to waive the provision which 
rendered nugatory any policy of insurance issued by defendant if or when the 
policyholder should procure additional insurance without the written indorsement 
of the secretary giving defendant’s assent thereto. 

Appellant cites the case of Pettijohn v. Insurance Co., 100 Kan. 482, 486, 164 
P. 1096, in which it was stated that a provision in a fire insurance policy that the 
taking of other insurance without the consent of the secretary and general agent 
of the insurer would avoid the entire policy could be waived or abrogated by an 
authorized officer or agent of the company. That decision dealt with the liability 
of a commercial insurance company which is held to strict accountability. A 
mutual insurance company is the favorite of statutory law. R. S. 40—421 et seq.; 
R. S. Supp. 40—1001 et seq.; Rickel v. Republic Mutual Fire Ins. Co., 129 Kan. 
332, Syl. § 2, 282 P. 757. In Kennedy y. Farmers’ Alliance Ins. Co., 127 Kan. 768, 
275 P. 214, this distinction between commercial fire insurance companies ‘and 
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mutual companies like this defendant is discussed at length, and the philosophy 
underlying the statute which makes the distinction is expounded. 

Appellant also cites Insurance Co. v. Knutson, 67 Kan. 71, 72, P. 526, where it 
was held that the company waived the provision which avoided the policy when 
additional insurance was procured after the secretary of the defendant company 
had received written notice thereof and took no steps to cancel the policy or to 
indorse the company’s consent to the additional insurance. This court holds that 
the analogy between that case and the one of present concern is too remote to be 
helpful. The instant case is not distinguishable in principle from that of the Ken- 
nedy Case, supra, where it was held: “A by-law of such a company provided that 
a policy should be void, unless otherwise provided by agreement indorsed thereon 
or added thereto by the secretary, if the interest of the insured be other than 
unconditional or sole ownership, or if the subject of insurance be personal prop- 
erty incumbered by a chattel mortgage. A policy of insurance was issued which 
had no such agreement indorsed thereon or added thereto, and the subject of the 
insurance was personal property then incumbered by a chattel mortgage and title 
notes. Held, that the policy was not valid.” Syllabus par. 2. To the same effect 
were Brenn v. Insurance Co., 103 Kan. 517, 175 P. 383; Akers v. Farmers’ Alliance 
Ins. Co., 118 Kan. 241, 234 P. 956. See, also, Bodine v. Farmers’ Alliance Ins. Co., 
136 Kan. 662, 17 P.(2d) 934; and Bussell v. Mennonite Mutual Fire Ins. Co., 137 
Kan. 542, 21 P.(2d) 308. 

It seems clear that the procurement of additional insurance without an agree- 
ment with defendant indorsed on plaintiff’s policies by the secretary of the com- 
pany avoided the policies, and the judgment of the district court was correct. 

Affirmed. 

Hutchison, J., not sitting. 


HOME INS. CO. OF NEW YORK v. CARDWELL. 
Court of Appeals of Kentucky. Nov. 24, 1933. 
65 Southwestern Reporter (2d) 56. 
1. INSURANCE. 


Petition alleging that insurance company orally insured plaintiff in consider- 
ation of “payment” of specified premium held demurrable for failure to aver that 
payment was made. 

The term “payment” in the allegation that insurance company entered 
into oral insurance contract in consideration of payment of premium does 
not mean a mere promise to pay, but the passing of money or thing taken 
as money so as presently to become other’s property. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

2. INSURANCE. 

In action on oral insurance contract alleged to have been made in consider- 
ation of payment of premium, evidence which merely showed plaintiff’s promise 
to pay gave rise to material variance, requiring peremptory instruction for de- 
fendant. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

Appeal from Circuit Court, Hopkins County. 

Action by Grover Cardwell against the Home Insurance Company of New 
York. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Gordon, Laurent & Ogden and T. M. Galphin, Jr., all of Louisville, and Chas. 
G. Franklin, of Madisonville, for appellant. 

J. T. Gooch, of Madisonville, for appellee. 

DIETZMAN, Justice. 


This is a suit brought by the appellee, who was the plaintiff below, against 
the appellant, defendant below, on an alleged oral contract of insurance. From a 


judgment in favor of the appellee in the full amount sued for, this appeal is 
prosecuted. 


The petition in so far as it bears on the present controversy alleges that the 
appellant “agreed to and did enter into an oral insurance contract with this” ap- 
pellee “by the terms of which said” appellant “for and in consideration of payment 
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of the rate of insurance fixed and approved in this State on such property, to wit” 
(and here follows the rate), insured the appellee for a period of one year from 
the date of said alleged oral contract against loss by fire or lightning on certain 
described personal property. Nowhere in the petition does the appellee aver that 
he had ever paid the premiums referred to in his ptition. A general demurrer to 
this petition was overruled, and thereupon the appellant filed its answer traversing 
the allegations of the petition. Later an amended answer was filed, which not 
only specifically set up the failure of the appellee to pay any premiums, but also 
affirmatively averred that at the time the appellee sought insurance the appellant’s 
agent informed him that the property would not be insured unless appellee paid 
the first year’s premium in cash at the time of making his application for the in- 
surance. Other matters set up in this amended answer need not here be noted. 
By his reply the appellee did not respond to the affirmative allegation that he had 
never paid any premiums, but contented himself with the traverse of the other 
allegations of the amended answer. On the trial the appellee’s evidence estab- 
lished that he had not paid any premiums, but that at the time he applied for the 
insurance the agent of the appellant then in the office told him that he, the agent, 
was unable to figure the premium, but that if he, the appellee, would come back 
later, the agent’s partner would figure the premium for him and that he, the ap- 
pellee, could then pay it, but that in the meantime he would be covered by insur- 
ance. The appellant’s evidence was to the effect that no such transaction as claimed 
by the appellee took place and that its agents had steadily declined to issue ap- 
pellee a policy or to agree to insure him except upon the payment in cash of the 
premium at the time the application for the policy was made. Appellee admitted 
that he never returned to the office of appellant’s agents to pay the premium or 
to ascertain the exact amount of it. Appellant’s motion for a peremptory in- 
struction made at the close of the appellee’s case and renewed at the close of the 
whole case was overruled. The case being submitted to the jury, it found for the 
appellee, and judgment was entered accordingly. 

[1] Although several grounds for reversal are urged on this appeal, we are of 
opinion that none of them need be discussed or decided save the one that the de- 
murrer to the petition should have been sustained, and, failing that, the one that 
the motion of the appellant for a peremptory instruction should have been sus- 
tained. Addressing ourselves to these contentions, we find that the only considera- 
tion averred in appellee’s petition for the undertaking he alleged appellant assumed 
was, to quote again from that petition, the “payment of the rate of insurance 
fixed and approved in this state.” Appellee now argues that the allegation 
“payment” means “promise to pay.” But that is not so. As said in the case of 
Rhodes v. Chesson, 44 N. C. 336: “The statute of Ann allows the plea of 
‘payment.’ Payment may be made either in money. or in money’s worth; but 
to amount to a payment, the thing must be done, the money must be paid, or 
the thing taken as money must be passed so as presently to become the property 
of the other party. A promise or undertaking to pay either in money or other 
thing, is not a payment; the contract is executory, whereas payment is executed, 
a thing done.” ; 

As appellee failed in his petition to aver that he had made the payment which 
he said was the consideration of the appellant’s undertaking, the petition was 
plainly demurrable. 

[2] The point was not waived by the appellant, since throughout its pleadings 
and its proof it took the position not only that the appellee had never paid the in- 
surance premium, but also that it had constantly informed him through its agents 
that it would not issue a policy of insurance or insure his property unless he paid 
the premium in cash at the time the insurance was effected. In his proof the ap- 
pellee utterly failed to prove or establish the contract defectively alleged in his 
petition. At the best he established an executory contract on his part, to wit, a 
promise to pay the premium. But such a contract was very different from the 
one set out in his pleadings. Thus it was that there was a material variance be- 
tween his pleadings and praof, which, being true, the court should have peremp- 
torily instructed the jury to find for the appellant. 

Judgment reversed for proceedings consistent with this opinion. 
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JEFFERSON COUNTY BANK y. INSURANCE CO. OF STATE OF 
PENNSYLVANIA. 
Court of Appeals of Kentucky. Dec. 1, 1933. 
65 Southwestern Reporter (2d) 474. 
1. INSURANCE. 


Fire policy covering lumber only while on “lumber yard” Jel not to include 
lumber in adjacent mill, in view of evidence and construction given policy by 
parties. 

The evidence disclosed that the lumber company had a yard in which 
it stacked its green lumber while it was seasoning, and that adjacent 
thereto it had a mill in which it dressed and cut this lumber after it was 
seasoned and kept it until it was sold and shipped away. The policy in 
question was taken at instance of bank when loaning lumber company 
money to pay for the green lumber stacked in the open yard. The policy 
provided that continuous clear space should be maintained between the 
lumber and any woodworking or manufacturing establishment or dry kiln, 
and the evidence indicated that, when the insurance was taken and when 
proof of loss under another policy was sworn to, parties understood policy 

in question was to cover only the green lumber in the open yard. 

(For other cases, see Insurance, Dec. Dig. § 165.) ¢ 
2. INSURANCE. 


Rule that policies are construed against insurers does not apply to questions 
of location of property insured. 


(For other cases, see Insurance, Dec. Dig. § 165.) 


Appeal from Circuit Court, Jefferson County, Chancery Branch, First Division. 
Action by the Jefferson County Bank against the Insurance Company of the 

State of Pennsylvania and others. From an adverse judgment, plaintiff appeals. 
Affirmed. 


J. S. Luscher and Benj. F. Gardner, both of Louisville, for appellant. 

Woodward, Hamilton & Hobson, of Louisville, for appellees. 

Drury, Commissioner. 

The Jefferson County Bank (hereinafter called the bank), as appointee for 
payment under a policy of fire insurance, issued by the appellee to the Continental 
Lumber and Manufacturing Company (hereinafter called the lumber company), 
sued thereon; it was unsuccessful and has appealed. 
sae The policy issued July 26, 1929, insured the lumber company against fire as 
ollows : 

“$3,000.00 on lumber * * * and other timber products * * * all only 
while on lumber yard, situated Nos. 2126-2138 South Floyd Street; also in cars on 
the premises above described, or within 100 feet thereof, City of Louisville Jeffer- 
son County, State of Kentucky. Other insurance permitted. 

“Clear Space Clause. It is made a condition of this insurance that a continuous 
clear space of not less than —————— feet shall at all times hereafter be main- 
tained between the property herein described and any woodworking or manufac- 
turing establishment, or dry kiln.” 

In the building that housed its manufacturing plant the lumber company had 
quite a bit of lumber which we shall refer to as the lumber in the mill, and on 
its yard it had other lumber which we shall refer to as the lumber on the open 

ard. 
: In July, 1929, the lumber company needed money to pay for green lumber 
which it had purchased and which was then being received and stacked by it on its 
open yard. It made its note to the bank on July 22, 1929, for $1,000, but the bank 
refused to give it credit therefor until it should procure additional fire insurance. 

Another policy for $3,500 on lumber and $1,000 on machinery issued by the 
National Union Company contained these clauses: 

“Permission granted to operate at night later than ten (10) o’clock P. M.” 

“Permission granted for use of the premises as is usual and incidental in the 
business, as conducted therein, of lumber yard and molding shop and to keep and 
use all articles and materials used and incidental to said business, in such quan- 
tities as the exigencies of the business require.” 
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The policy issued by appellee contained no such provision. The effect of these 
permissions would be to indicate the National Union was consciously insuring 
lumber within as well as lumber without the mill, while appellee was endeavoring 
to restrict its contract to lumber outside the mill; that is, to lumber on the open 
yard. 

This $3,000 policy was mailed by appellee’s agent on July 26, 1929, direct to 
the bank, and it accepted the $1,000 note of the lumber company and gave it credit 
therefor on July 27, 1929. It is clear from the evidence that the lumber company 
regarded the National Union policy as covering the machinery and the lumber in 
the mill and the appellee’s policy as covering the lumber on the open yard only. 

On September 3, 1929, the mill and the lumber therein were destroyed by fire. 
The lumber on the open yard was not injured in the least. On October 14, 1929, 
the lumber company was adjudged bankrupt. 

On Octdber 16, 1929, the insurance under the National Union policy was 
adjusted. The sound value of the lumber in the mill was agreed to be $7,200 and 
that it was destroyed. The sound value of the lumber on the open yard was agreed 
to be $1,339.97 and that it was uninjured. Adding these two, there was $8,539.97 
worth of lumber insured by the National Union Company, and, of this, $7,200 
worth was destroyed. It was agreed the coinsurance clause was inoperative the 
loss having been so great, and that the pro rata clause should be applied; the 
loss of lumber insured under this policy was then agreed to be 7,200.00/8,539.97 
- $3,500, or $2,950.83, and a settlement with the National Union was made on that 

asis. 

We have just stated how the National Union insurance was settled, from 
which we see no coinsurance was claimed, and in the deposition of Mr. Harrison 
who made this adjustment we find this: “At the time I asked Mr. Patton if there 
was any other insurance which is, of course, a very important feature in adjust- 
ments. He stated that there was not any other insurance covering on the property 
involved. This was then entered in the proof of loss, the proof of loss completed 
and Mr. Patton signed it.” 

Mr. Patton was the president of the lumber company, and in the proof of 
loss, which he signed and swore to, we find this: “The total amount of insurance 
upon the property covered by this policy was, at the time of the fire, $4,500.00, 
as more particularly specified in the apportionment attached under Schedule C, 
besides which there was no policy or other contract of insurance, written or oral, 
valid or invalid.” 

Mr. Leichhardt, president of the bank, was present at this settlement, and was 
interested therein and assisted in its making. This certainly shows that all of them 
understood the policy sued on did not cover the lumber in the mill, and so treated 
it, on October 16th. 


Thereafter, on October 29th, the lumber company wrote the agents of the 
appellee this letter: “We have your registered letter and notice the cancellation of 
our policy in the State of Penn. Philadelphia, Penn. Since you have taken the 
position of the cancellation we desire to notify you of your liability which was 
in existence on Sept. 3rd. when we had our fire here in our yard and factory 
entailing a loss of some $20,000.00. Your policy covers this according to the 
National Union Fire Insurance Co.. of Pittsburgh. Penn., who refuses to pay 
unless this can be settled, they claim co-insurance. We have referred the same to 
the insurance Commissioner at Frankfort. We would like for you to get busy 
immediately and settle with the Jefferson County Bank, Jeffersontown, Ky. as 
they are the holder of this policy.” 

On February 19, 1930, the bank sued appellee on this policy, and made Lee 
L. Simons the trustee in bankruptcy of the lumber company, a defendant. In due 
time Simons filed an answer and cross-petition, and he too is seeking to recover 
on appellee’s policy. 

Appellee answered, denied that there had been a loss of any lumber or timber 
products while stored on the yard of the lumber company, and further sought 
to have the contract of insurance so reformed as to cover only the lumber on 
the open yard, and the cause was transferred to equity, and the court so reformed 
the policy and dismissed the petition. 
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Since we have concluded the policy as issued did not cover the lumber in the 
mill, we shall not go into the reasoning by which the trial court reached the 
conclusion the policy should be so reformed as to cover only the lumber in the 
open yard. 

[1] This insurance covered lumber and timber products of the lumber com- 
pany only while on the lumber yard, Nos. 2126-2138 South Floyd street. The 
proof shows that this green lumber was situated on the east end of these lots next 
to South Floyd street. The mill was situated at some point west of this green 
lumber, and it was the lumber in the mi!l that was destroyed. To be entitled 
to recover, the bank and the trustee in bankruptcy would have to show this des- 
troyed lumber was on this lumber yard, as that had been put in issue by the 
answer. There is no proof this mill was situated on the lots that bore the 
numbers 2126 to 2138 at all, but, granting that it was so situated, would the 
average reasonable man regard the term “lumber yard” as including a mill even 
though it be adjacent thereto? We think not. In saying this we have not over- 
looked the case of American Insurance Co. v. Meyers, 118 Ill. App. 484, where 
the question was, What was meant by the expression “In their yard”? 

Meyers et al. were in the lumber busines; they had some dressed lumber which 
was stacked under an open sided shed to protect it from the weather, and they 
had some rough lumber outside of the shed. The policy covered “lumber, laths, 
shingles and posts contained in their yard.” Fire destroyed some of the lumber 
in the shed and some outside the shed. The insurance company denied liability 
for the loss of the lumber in the shed, but the court held, and we think rightly, 
that the policy covered the lumber in the shed. Meyers et al. had some lumber 
that required protection from the weather, some that did not, but it was all one 
business activity, and was all in their yard—that is, inclosed within the boundaries 
of their yard—and the lumber under a shed was as much within their yard as the 
lumber that was not under the shed. 

In this case the lumber company, in a sense, had two business activities. It 
had a yard on which it stacked its green lumber while it was seasoning, which 
was one, and it had a mill in which it dressed and cut this lumber after it was 
seasoned, and in which it kept it after it was dressed until it was sold and shipped 
away, which was another. It had green lumber stacked on its open yard, and it 
had dressed and finished lumber stacked in its mill. It was the receipt of this 
green lumber that caused the lumber company to have to borrow money ; it was 
the borrowing of this money that caused it to have to take this insurance; it 
was this green lumber that was shown to the insurance agent by Mr. Patton, 
the president of the lumber company; and Patton was told by the agent that 
there was not $3,000 worth of lumber on the yard. It is quite significant that, 
when this was told him, Patton said nothing of the lumber in the mill, but said 
he had two more of green lumber cars coming in. The agent told him he would 
not insure the lumber in the mill, and he replied he had “insurance on the 
building—on the contents of the building.” The agent told Patton the insurance 
would be written, but he would have to maintain a clear space of 35 feet 
between the green lumber and the mill and a space of 40 feet between this 
green lumber and a warehouse on some adjoining property, and Patton agreed 
to this, and assured the agent he would keep it clean, and, when the agent next 
inspected the premises, it was clean, that he visited the premises after the fire 
and Patton took him out in the yard and showed him the lumber he had insured, 
that it was rot even se rehed and te’d him there wou'd be no claim against his 
company, and that he wished the policy had been taken out to cover the lumber 
in the mill. On cross-examination this witness stated the rate charged was 78.4 
cents per hundred and that the same rate applied to the lumber in the mill; that 
being the only published lumber rate. 

The appellants are objecting to this agent’s evidence because, as they say, 
Patton the president of the Lumber Company, was dead when it was given, but, 
if there were any merit in that objection, they have waived it by filing no excep- 
tions to the deposition as required by section 587 of the Civil Code of Practice. 

Mr. Leichhardt, who handled this matter for the bank, testified that Patton 
told him “The insurance was on the lumber there on the yard; that he was 
buying and selling all the time, but he had the shed full and the yard full 
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practically all the time”; that the agent of the insurance company told him, “We 
have covered Mr. Patton’s lumber yard for your interest, as far as your interest 
appears, by loss clause.” 

We have set out this evidence in some detail, for this reason which is given 
in American Ins. Co. v. Myers, 118 Ill. App. 484: “The court will, if necessary, 
put itself in the place of the parties, and read the contract in the light of the 
circumstances surrounding them at the time it was made, and of the objects 
which they then evidently had in view. So, also, the acts of the parties them- 
selves, indicative of their construction placed upon it, may be resorted to for the 
purpose of determining the true meaning of the written agreement. And in this 
regard it makes no difference whether such acts are contemporaneous or subse- 
quent.” 

It is perfectly clear that when this insurance was taken the parties understood 
it was to cover the green lumber in the open yard only. Patton so understood 
it then, and so understood it after the fire, when he swore to the proof of loss 
on National Union policy, and that, when the $3,500 National Union policy was 
reduced to $2,950.83 by the application and operation of the pro rata distribution 
clause, Patton and Leichhardt in some way construed that $549.17 loss to be a 
claim under the policy sued on which they refer to as “coinsurance,” and that 
the idea of the appellee being responsible for this loss then first entered their 
minds and caused Patton to write the letter of October 29th, and caused the 
filing of this suit. 

[2] Ordinarily insurance contracts are construed against the insurers, but that 
is not true as to the location of the property insured. “The policy will not be 
extended to property not in the terms of the description in this respect.” See 
26 C. J. p. 93, § 93, Cooley on Ins. (2d Ed.) p. 4921; Couch’s Cyclopedia of 
Insurance Law, § 963. 

If the average reasonable man were told this company had lumber in its mill, 
had lumber on its open yard, and had insurance on the lumber on its yard, he 
would not for a moment think the lumber in the mill was insured. 

The trial court reached this same result but by different reasoning. 

Judgment affirmed. 


FEDERAL UNION INS. CO. v. GRIFFIN. No. 4560. 
Court of Appeal of Louisiana. Second Circuit. Dec. 1, 1933. 
151 Southern Reporter 107. 
1. INSURANCE. 


Payments to mortgagee, under fire policy, nullified as to property owner by 
his taking more insurance without consent of first insurer, did not inure to prop- 
erty owner’s benefit and discharge his obligation to mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

2. INSURANCE. | 

Insured, who nullified fire policy by taking more insurance without consent of 
first insurer, could not complain that mortgagee accepted less than insurer’s full 
liability. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

3. INSURANCE. : 

In suit by insurer subrogated to right of mortgagee, to foreclose mortgage, 
exclusion of insured’s proof regarding manner of settlement between insurers and 
mortgagee was not error, absent allegation of error or fraud, where insured had 
nullified his rights against first insurer by taking additional insurance without 
first insurer’s consent, contrary to terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Appeal from Fourth Judicial District Court, Parish of Ouachita; J. T. Shell, 
Judge. 

Suit by Federal Union Insurance Company against J. A. Griffin. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Redmond & Thompson, of Monroe, for appellant. 
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Hudson, Potts & Bernstein, of Monroe, for appellee. 

TALIAFERRO, Judge. 

The Monroe Building & Loan Association held a mortgage against a building 
of defendant in West Monroe, La., which was insured by plaintiff against direct loss 
from fire for $1,500; loss, if any, made payable to said association. Thereafter, 
without the knowledge or consent of plaintiff, defendant effected additional fire 
insurance on the property for $500 with the Royal Exchange Assurance Company, 
with loss, if any thereunder, payable to the association. On September 2, 1931, 
when the balance due on defendant’s mortgage was in excess of $1,300, the insured 
property was damaged by fire to the amount of $1,985.79. The policy issued by 
plaintiff contains the usual stipulation to be found in such of standard form, that if 
the insured should thereafter make or procure any other contract of insurance on 
the property covered therein, without the consent of the company, that the entire 
policy shall be null and void. This policy was, therefore, null and void at time of 
the fire so far as the insured was concerned; but in the mortgage clause thereto 
attached it is provided that it should remain in force and effect as regards the rights 
of the mortgagee, the building and loan association. It being further stipulated 
that: 

“In case of any other insurance upon the within described property, this Com- 
pany shall not be liable under this policy for a greater proportion of any loss or 
damage sustained than the sum hereby insured bears to the whole amount of insur- 
ance on said property, issued to or held by any party or parties having an insurable 
interest therein, whether as owner, mortgagee or otherwise. 


“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, this company shall, to the extent of such pay- 
ment, be thereupon legally subrogated to all the rights of the party to whom such 
payment shall be made, under all securities held as collateral to the mortgage debt, 
or may at its option pay to the mortgagee (or trustee) the whole principal due, or 
to grow due, on the mortgage, with interest, and shall thereupon receive a full 
assignment and transfer of the mortgage and of all such other securities; but no 


subrogation shall impair the right of the mortgagee (or trustee) to recover the 
full amount of their claim.” 


Plaintiff invoked the provisions of the policy against the insured, Griffin; 
taking the position that nothing was due him thereunder. The correctness of that 
position is now conceded by defendant. There were considerable conferences and 
discussions of the matter among the interested parties and their representatives, 
and finally an agreement was reached whereby each insurer would pay to the build- 
ing and loan association two-thirds of the face amount of their respective policies 
in full adjustment of their liabilities thereunder. Defendant and the building and 
loan association gave the Royal Exchange Assurance Company receipt for $333.35. 
Plaintiff paid the association $1,000 and received from it a transfer of the mort- 
gage note of defendant, with full subrogation of all its rights appertaining thereto. 
Plaintiff then filed the present suit to foreclose the mortgage securing payment 


of said note by ordinary process, alleging a balance due thereon of $1,334.22 with 
8 per cent. interest from July 1, 1930. 


The petition at length rehearsed the facts pertaining to the insurance policies, 
the fire loss, the settlement agreed to and consummated by the parties concerned, 
and the acquisition by it of the note and mortgage sued on. These facts and the 
history connected therewith are admitted by defendant, save in the respects here- 
inafter mentioned. It is contended by defendant that the building and loan associa- 
tion has been paid in full by defendant of all amounts he was due it; that plaintiff 
is estopped to avow the nullity of its policy issued to him because it availed itself 
of the proration provision therein, thereby disregarding the provision relative to 
the policy becoming null and void if additional insurance should be effected on 
the property without its consent; that should the estoppel pleaded not be sus- 
tained, in that event there is no liability by defendant to plaintiff beyond the amount 
actually paid by it to the building and loan association for the note sued on. 


_. Phe lower court gave judgment for plaintiff for the amount paid by it to the 
building and loan association, with interest and attorney’s fees, with recognition of 
the mortgage securing said note. Defendant appealed devolutively. 
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Plaintiff is satisfied with the judgment awarded it by the trial court. 

[1] Defendant, in brief, while admitting his own act vitiated the first policy, 
so far as it related to his personal rights and interest, yet contends, if we under- 
stand him, that the settlement made between his mortgagee and the plaintiff should 
enure to his credit, and if so, with the amount paid by the other insurance com- 
pany, his obligation would have been extinguished by payment. This position is 
not tenable. The contract of insurance is the law between the insurer, the insured 
and the mortgagee. By its own terms defendant’s own act nullified the interest 
which it originally secured for him. The stipulation for the benefit of the mort- 
gagee was a matter exclusively designed to be effective as between the mortgagee 
and the insurer. If this were true then the stipulation against second insurance 
without the assent of the first insurer means nothing; purely surplusage. 

[2] Defendant complains that the building and loan association accepted pay- 
ment from plaintiff of an amount less than its full liability under the policy. Again, 
we say this was a matter with which he is not concerned. He evidently agreed to 
the payment made by the Royal Exchange Assurance Company, because the receipt 
he signed to it states that the amount paid by it was “in full settlement and com- 
promise of all claims and demands for loss and damage” by the fire. 

[3] Defendant also complains of the ruling of the trial judge in excluding 
testimonial proof sought to be introduced by him that would disclose how the 
settlement with the insurance companies was reached, and that he was not allowed 
any voice in it. He does not allege error, fraud, or other facts that would justify 
the admission of the excluded evidence. He compromised with the second insurer, 
and, as stated above, had no legal right or interest to protect in the settlement with 
the first. The lower court has allowed him credit for the amount that was paid 
him and the building and loan association under the second policy by giving plain- 
> — only for the amount it paid for the note and mortgage assigned to 
plaintiff. 

Defendant has cited no authority to support his contention. We have found 
none ourselves. The matter resolves itself simply into one of interpretation and 
enforcement of a contract whose provisions are free from ambiguity and doubt. 

The judgment appealed from is affirmed. 


GEBELIN v. DETROIT FIRE & MARINE INS. CO. No. 1245. 
Court of Appeal of Louisiana. First Circuit. Dec. 4, 1933. 
151 Southern Reporter 260. 


1. INSURANCE. 

Coinsurance clause, not stamped on face of fire policy covering movable 
property, as provided by statute, held null; such provision being mandatory (Act 
No. 136 of 1922; Act No. 187 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 150.) 

2. INSURANCE. 

Estoppel cannot be invoked to impair force and effect of prohibitory law, 
such as act prohibiting coinsurance clauses in fire policies (Act No. 136 of 1922). 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Nineteenth Judicial District Court, Parish of East Baton Rouge; 
George K. Favrot, Judge. 

Action by Joseph Gebelin against the Detroit Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, for appellant. 

Laycock & Moyse, of Baton Rouge, for appellee. 

LeBianc, Judge. 

This case involves the interpretation of Act No. 136 of 1922 which is an act 
relating to policies of fire, lightning, and windstorm insurance which contain a 
coinsurance clause. 

The subject of insurance was certain movable property which belonged, at 
the time the policy was issued, to Baton Rouge Electrical & Machine Works, Inc., 
and which had subsequently been transferred, with an assignment of the policy, 
to the plaintiff herein, Mr. Joseph Gebelin. After the loss, by fire, the damage 
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was estimated at $796 and it is agreed that, if the coinsurance clause is effective, 
the defendant owes plaintiff the sum of $155.33, otherwise defendant is liable for 
the full amount of. the loss as demanded herein by the plaintiff. In addition 
to the amount of the loss, plaintiff demanded statutory damages for delay in 
payment and $150 for attorney’s fees. 

The defendant insisted on a settlement of the loss under the terms of the 
coinsurance clause contained in the policy. By agreement, the sum of $155.33, 
which it acknowledged as being due thereunder, was paid without prejudice to 
the plaintiff’s rights to demand the full amount claimed by him. 

From a judgment which was rendered on the face of the papers and which 
awarded plaintiff the full amount of the loss he had sustained, together with the 
penalty demanded, and reserved to him the right to establish his claim for 
attorney’s fees, the defendant has taken this appeal. 

[1] The vital issue presented is in reference to the legend that is to be 
stamped on the face and back of an insurance policy which contains a coinsurance 
clause. The legend prescribed by the statute itself is in the following words: 
‘This policy is issued subject to the conditions of the Co-insurance clause 
attached thereto.” The legend was stamped on the policy involved in this case 
on its back but was not stamped on the face of the policy. 

The act in question in effect prescribes, under Section 1, that after its 
enactment, no insurance policy written in this state protecting property against 
loss by fire, lightning, or windsterm shall contain a coinsurance clause and 
declares that all clauses and provisions to that effect “in such insurance policies 
issued after the taking effect of this Act, in contravention of the prohibitions in 
this Act contained shall be ab initio void and of no effect.” Immediately following 
this positive declaration comes a first proviso to the effect that the provisions of 
the act shall not apply to polices issued on property valued at more than $25,000 
at the time of insurance, or upon personal or movable property, and a second 
proviso requiring that all. policies issued with the coinsurance clause have the 
legend just quoted stamped on the face and back thereof. 

The evident purpose of the statute was to deter insurance companies doing 
business in this state from writing policies of fire, lightning, and windstorm 
insurance containing co-insurance clauses as appears from the sweeping provisions 
of section 1 which we have quoted from. Such also was the obvious purpose 
of Act No. 187 of 1908 which contained a similar provision. It seems plain, 
however, from a reading of the last-named act, that an exception was made in 
the case of personal or movable property and that policies issued on that kind 
of property could contain a coinsurance clause provided there was stamped on 
the face and back of the policy, the words: “This policy is issued subject to the 
conditions of the Co-insurance clause attached hereto.” When the Legislature, in 
1922, adopted and enacted into law, Act No. 136, the particular purpose it had in 
mind, according to our view of the m: itter, was to enlarge the provisions of the 
former act and extend to the insurance companies doing business in this state the 
privilege of using the coinsurance clause with respect to property valued at more 
than $25,000 at the time of the issuance of the policy, in addition to personal 
or movable property. The same requirement was prescribed, however, and in 
order for any coinsurance clause to be valid it is necessary that the policy in 
which it is contained bear on its face and back the legend: “This policy is issued 
subject to the conditions of the Co-insurance Clause attached thereto.” 


Counsel for defendant contend for an interpretation of the statute that would 
give effect to the first proviso following the declaration of absolute nullity as to 
coinsurance clauses in policies affecting movable property, but which would ignore 
entirely the second proviso which is to the effect that all policies of insurance 
issued with the coinsurance clause shall bear the legend quoted stamped on the 
face and back thereof. They urge that, because the statute prescribes that its 
provisions shall not apply to movable property, that all policies insuring that 
class of property against loss may contain a coinsurance clause, and that without 
regard to any requirement whatever. They further urge that, as the penalty 
provided for is for the doing of things that are in contravention. of the prohibi- 
tions in the statute, and the stamping of the legend prescribed is a matter that is 
merely directory, it is not the purpose of the penalty clause to operate against 
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the mere failure to comply with his directory requirement. We cannot follow 
counsel in the argument they present, as in our opinion, such interpretation of the 
statute would give effect to some of its provisions and lead to an absolute 
disregard of others which appear to be equally as important and material. It 
would, moreover, make entirely meaningless that proviso requiring the stamping 
of the legend on the face and back of the policy, whereas the definite purpose 
the Legislature had in mind was to provide a method in which insurance companies 
could write policies with a coinsurance clause on the two classes of property 
which it had excepted from the strict penal provisions of the statute. As to these 
two classes of property it provided that policies could be issued under a coinsur- 
ance clause, but when so issued had to bear notice to that effect on both the 
face and the back of the policy in the very words which the law itself prescribed. 
Failing in this mandatory requirement, as did the policy in this case, the coinsur- 
ance clause was stricken with the nullity prescribed in the act. 

[2] Defendant finally pleads estoppel against the plaintiff, based on several 
grounds stated in its answer, but the answer to the plea itself seems to us to 
lie in the fact that estoppel cannot be invoked to impair the force and effect of a 
prohibitory law, such as we are here concerned with. Succession of Jacobs, 104 
La. 447, 29 So. 241. “An acknowledgment can never be invoked to maintain a 
condition or state of things created in violation of a prohibitory law.” Factors’ 
& Traders’ Ins. Co. v. New Harbor Protection Co., 37 La. Ann. 233. Granting 
that the plea was properly urged, which counsel for plaintiff contend it was not, 
it could not prevail. 

The judgment appealed from is, in our opinion, correct nad therefore affirmed. 


GERSTEN v. WESTERN ASSUR. CO. No. 74. 
Supreme Court of Michigan. Dec. 5, 1933. 
251 Northwestern Reporter 310. 
1. INSURANCE. 

Where facts were undisputed, question whether cottage was outbuilding within 
household effects fire policy held one of law. 

(For other cases, see Insurance, Dec. Dig. 668[3].) 

2. INSURANCE. 

Cottage located 50 yards from dwelling house and furnished and used for 
rental purposes only, though vacant when fire occurred, held not “outbuilding” 
within fire policy covering household effects stored in outbuildings. 

Cottage was not an “outbuilding” within terms of policy covering 
household and personal effects while contained in building occupied for 
dwelling purposes, and also effects stored in outbuildings on premises, 
because term “outbuilding” refers to structure with identity, characteris- 
tics, and use in connection with principal building to which it is subservient, 
and cottage was not intended or used as accessory to dwelling house, but 
was constructed and furnished for purposes of rental to resorters. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

Appeal from Circuit Court, Van Buren County; Glenn E. Warner, Judge. 

Action byy Sarah Gersten against Western Assurance Company. From a 
judgment for plaintiff, defendant appeals. 

Reversed. 

Argued before the Entire Bench. 

Samuel Levin, of Chicago, Ill, and Lewis R. Williams, of Paw Paw, for 
appellant. 

David Anderson, of Paw Paw, for appellee. 

Wrest, Justice. 


This is an action on a Michigan standard fire insurance policy. The policy 
covered “household and personal effects of every description belonging to insured 
and all members of the insured’s family, usual or incidental to the occupancy of 
the premises by the insured; * * * all while contained in or attached to the * * * 
building occupied for dwelling purposes situated and known as No. 1A, situated 
on the corner of Phcenix Road and Bradley Ave. City of South Haven, State of 
Michigan. This insurance shall also cover under the above item household and 
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personal effects as described above, if the property of the insured and not other- 
wise insured, while stored in out-buildings on the above described premises, but 
the liability of this company for loss or damage to household and personal effects 
in out-buildings shall not exceed ten (10) per cent, of the amount of insurance 
under Item No. 1 above.” 

After the policy was issued plaintiff constructed a summer cottage, about 
fifty yards from the dwelling house, for rental purposes to resorters, furnished the 
same, and it was occupied by renters during the season of 1931, but closed about 
September 1, 1931, and was unoccupied but furnished when, on September 9, 1931, 
it was destroyed, together with its contents, by fire of unknown origin. 

Defendant contends that the cottage did not fall within the coverage upon 
household and personal effects while stored in outbuildings. 

Plaintiff contends that the cottage was an outbuilding and the resort season 
had closed at the time of the fire, and it was an outbuilding in which household 
goods and effects were stored within the meaning of the coverage. 

[1] Was the summer cottage, constructed and furnished for use apart from 
plaintiff’s dwelling house and occupied by renters during the summer, an out- 
building of plaintiff’s dwelling? 

Upon trial by jury there was verdict that the cottage was an outbuilding within 
the coverage of the policy. Upon review of judgment on the verdict counsel for 
plaintiff insists that the question of whether the cottage was an outbuilding within 
the terms of the policy was one of fact for the jury. The facts being undisputed, 
the question was and is one of law. 

{2} The household effects burned were not being stored in the cottage, to 
relief of the dwelling house or as an aid to the use of the dwelling house, but were 
placed therein for the purpose of rental of the cottage and were there merely 
awaiting another resort season and rental to others, for use apart from the dwell- 
ing house. 

The term “outbuilding” refers to a structure, with identity, characteristics, 
and use in connection with a principal building to which it is subservient. 

In Smith v. Byrne, 208 Mich. 104, 175 N. W. 138, 139, a covenant in a deed 
restricted use of premises to a single private residence and the necessary out- 
buildings and, in holding that the erection of a garage for rental purposes on the 
premises was in violation of the restriction, Mr. Justice Sharpe, speaking for the 
court, said: “It was intended to preserve the territory for a residental district, for 
a place for dwelling house and the outbuildings necessary for the enjoyment of 
their occupants. In other words, only such buildings additional to the residence 
can be constructed as are ordinarily used and occupied as aids to the use of the 
dwelling house. Clearly, a garage for rental purposes is not so needed.” 

The cottage was not intended nor was it used as a necessity to the dwelling 
house. The policy covered designated personal property in the dwelling house and 
portions while stored in an outbuilding. The cottage was constructed and the 
furniture and effects therein installed were not a part or parcel of household 
effects or connected in any way with the dwelling house proper. Judgment should 
have been entered for defendant. 

Judgment reversed, with costs, and without a new trial. 

McDonald, C. J., and Potter, Sharpe, North, Fead, Butzel, and Weadock, JJ., 
concur. 


GIRARD FIRE & MARINE INS. CO. v. SCOTT. No. 147. 
Supreme Court of Michigan. Dec. 5, 1933. 
251 Northwestern Reporter 314. 
1. INSURANCE. 

Insurance policy must be construed as whole, and intent must be gathered 
from four corners. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Where dwelling was used for counterfeiting after issuance of fire policy, but 
not at time of fire, insurer could not defeat liability or ground of increase in 
fire hazard. 

Fire insurance policy contained provision that insurer may not base 
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defense on any breach of conditions of policy to be performed by 

insured prior to loss or damage, unless such breach exists at time of loss 

or damage, or contributes to loss or damage. 

(For other cases, see Insurance, Dec. Dig. § 320.) 

Weadock, J., dissenting. 

Appeal from Circuit Court, Kent County, in Chancery; William B. Brown, 
Judge. 

Suit by the Girard Fire & Marine Insurance Company against Fred Scott, 
wherein the defendant sought affirmative relief by way of a cross-bill. From 
a decree in favor of the defendant, the plaintiff appeals. 

Decree affirmed. 

Argued before the Entire Bench. 

Smith, Searl & Strawhecker, of Grand Rapids, for appellant. 

Charles H. Lillie, of Grand Rapids, for appellee. 

Porrer, Justice. 

Plaintiff filed a bill in equity, after toss by fire of defendant’s house and 
contents, insured therein, to cancel its policy of insurance. Defendant, by way 
of cross-bill, sought to recover for the loss and damage insured against. From 
a decree for defendant, plaintiff appeals. The policy, a Michigan standard form, 
was issued by plaintiff on defendant’s dwelling house. Prior to the fire which 
destroyed it, defendant, while his family was away, engaged with others in the 
manufacture of counterfeit money therein, for which he was _ subsequently 
convicted in the United States District Court for the Western District of Michigan, 
and sentenced to prison. The policy provided: “This entire policy shall be void 
if the insured has concealed or misrepresented any material fact or circumstance 
concerning this insurance or the subject thereof.” 

The policy does not provide it shall be void if the hazard is increased, but 
that the insurer shall not be liable for loss or damage “while the hazard is 
increased by any means within the control or knowledge of the insured.” 

It further provides: “No suit or action on this policy, for the recovery 
of any ciaim, shall be sustainable in any court of law or equity unless all the 
requirements of this policy shall have been complied with, nor unless commenced 
within twelve months next after the liability shall have accrued: Provided, 
however, This company may not base a defense on any breach of the conditions 
of the policy to be performed by the insured prior to loss or damage, unless 
such breach exists at the time of the loss or damage, or contributed to the 
loss or damage, or to the amount thereof.” 

[1, 2] Insurance policies, like other contracts, are to be construed as a whole. 
The intent of the parties is to be gathered from the four corners of the instru- 
ment. The policy in question does not provide: It shall be void in case the hazard 
is increased, but that the insured shall not be liable for loss or damage while 
the hazard is increased by any means within the control or knowledge of the 
insured. It further provides that the insurer can defend only, first, if the breach 
exists at the time of the loss or damage; or, second, contributed to the loss 
or damage or the amount thereof. Had the insurer known the premises were 
being used for the purposes of counterfeiting, it would probably not have issued 
the policy in the first place, and would have had a right to cancel the policy 
because of increased hazard. Bonefant y. Insurance Co., 76 Mich. 655, 43 N. W. 
682; Spinner v. Concordia Mutual Fire Ins. Co., 264 Mich. 388, 249 N. W. 886; 
Graley v. American Eagle Fire Ins. Co., 235 App. Div. 490, 257 N. Y. S. 566; 
and, if the house was being used for the manufacture of counterfeit money at 
the time of the fire, it is probable plaintiff would be entitled to relief. 


A small foot-power printing press in the basement of the house had been 
used to print counterfeit money. The trial court found this printing press was 
not operated after July 25, 1932; the fire which destroyed the house and contents 
did not occur until August 14, 1932; the house was not being used for counter- 
feiting at the time of the fire; during all the time the policy was in force the 
house was used and occupied by defendant as a dwelling house; the hazard was 
not increased by the use of the printing press; there was no breach of the 
conditions of the policy existing at the time of the loss; the presence of the 
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printing press in the house did not contribute to the loss or damage or the 
amount thereof; and entered a decree for defendant. 

Under the facts as found by the trial court, which facts are sustained by the 
evidence, the decree is affirmed, with costs. 

McDonald, C. J., and Sharpe, North, Fead, Wiest, and Butzel, JJ., concurred 
with Potter, J. 

Weadock, Justice. 

I dissent because the insured concealed a material fact concerning the subject 
of the insurance which rendered the policy void. (Record, 10.) 

It was insured as a dwelling and for such use and occupancy as the exigen- 
cies of the occupancy require. (Record, 39.) If the insured had informed the 
company that he had a printing press in the dwelling for printing counterfeit 
money, it might not have issued the policy. 

It is immaterial that the press or its use in printing counterfeit money did 
not have any influence on the loss. Macatawa Transp. Co. v. Fireman’s Fund 
Ins. Co., 168 Mich. 365, on page 369, 134 N. W. 193, Ann. Cas.°1913C. 69. 


The decree should be reversed, and a decree entered for the plaintiff, with 
cost of both courts. 


COLE et ux. v. UNITED STATES FIRE INS. CO. et al. No. 59. 
Supreme Court of Michigan. Dec. 5, 1933. 
251 Northwestern Reporter 400. 
1. INSURANCE. 

Generally, if fire precedes explosion and explosion is incident thereto, fire 
is direct or proximate cause of damage from explosion, warranting recovery for 
entire loss under fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

2. INSURANCE. 

Where vendee scattered gasoline in basement with intention of burning 
insured building, went outside and threw lighted match through open window, 
resulting in explosion and fire each causing damage, total damage held “loss by 
fire” within fire insurance policy protecting vendors. 


Fire insurance policies issued for benefit of vendors under land 
contract insured property against all direct loss or damage by fire, 
except that insurer should not be liable for loss occurring by explosion 
or lightning unless fire ensued, and, in that event, for loss or damage 
by fire only. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Weadock and Sharpe, Jj., dissenting. 

Appeal from Circuit Court, Kent County, in Chancery; Willis B. Perkins, 
Judge. 

Suit by Earl R. Cole and another against the United States Fire Insurance 
Company and another. From a decree in favor of the plaintiffs, the defendants 
appeal. 

Affirmed in accordance with opinion. 

Argued before the Entire Bench. 

Samuel Levin, of Chicago, Ill., and Travis, Merrick, Johnson & McCobb, of 
Grand Rapids, for appellants. 

Adrian W. Verspoor, of Grand Rapids, for appellees. 

Ferap, Justice. 


I cannot agree with the result reached by Mr. Justice Weadock. 


The house was damaged by both explosion and fire. Plaintiffs recovered 
for the whole damage on the theory it was all a fire loss. Defendants denied 
liability for that part of the damage caused by the explosion. The proofs 
attempted no determination of the loss attributable to each. 

The facts are undisputed. The events in sequence were that Sickrey scat- 
tered gasoline in the basement with the purpose of burning the house, he went 
outside, threw a lighted match through the open window, the flame caused the 
gasoline vapor to ignite, an explosion and fire resulted, each causing damage. 

The policy insured “against all direct Loss or Damage, by fire,” except, etc. 
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The insurer is not liable for loss occurring “by explosion or lightning unless fire 
ensue, and, in that event, for loss or damage by fire only.” 

[1] The general rule is: “Under a provision of the latter character, if the 
fire precedes the explosion and the explosion is an incident thereto, the fire is 
the direct or proximate cause of the injury by the explosion, and the insured 
is entitled to recover for his entire loss; but, if the explosion precedes the fire 
and is not caused by it, he can, under the express terms of the policy, only 
recover for that proportion of the damages resulting from the fire alone.” 

R. C. L. p. 1218. Judson v. Fire & Marine Ins. Co., 243 Mich. 458, 220 N. W. 
783; 26 C. J. 344; notes in 38 L. R. A. (N. S.) 474; 13 A. L. R. 883; 44 A. L. R. 
870; 65 A. L. R. "934. 

The general rule, however, does not solve our problem. It is held that, 
where an explosion of gas is caused by an innocent flame, like a lighted lamp 
or aE the damage therefrom is an explosion, not a fire loss under the policy. 
Ross v. & L. & G. Ins. Co., 83 N. J. Law, 340, 84 A. 1050; Briggs v. N. A. M. 
Ins. Co., 83 N. Y. 446; Zamboni v. Imp. Dealers’ Mutual Fire Ins. Co., 174 Minn. 
122, 218 N. W. 457. This ruling is in harmony with the construction that the 
golicy does not insure against innocent or friendly fire. Harter v. Phoenix Ins. 
Co., 257 Mich. 163, 241 N. W. 196. However, where a lighted match, carelessly 
thrown into a keg of gun powder, caused an explosion and fire, the whole 
damage was held to be a fire loss. Hobbs v. Northern Assurance Co., 12 Canada 
Supreme Court, 631. The negligence converted the flame into a hostile fire. 

[2] The case at bar is quite unusual, and does not fit into any of the reported 
cases. The lighted match was a hostile element, intentionally criminal. The 
gasoline was not an innocent occupant of the house. It was a malicious enemy, 
eondekel specifically as an instrumentality to burn the building. Both the 
lighted match and gasoline were so intended and so resulted. When the flame 
from the match set fire to the gasoline vapor, the elements of destruction by 
fire were in full operation. The fact that an unexpected explosion occurred does 
not prevent the damage being wholly a fire loss because it happened as an 
incident of the burning and was subsequent to the first hostile fire which, in 
uninterrupted operation, caused the conflagration. The whole damage was within 
the policy as a fire loss. 

Defendants raise other points in connection with liability but, under the 
findings of fact by the court, amply supported by the testimony, and repeated 
decisions of this court, they need no discussion. However, defendants urge 
that the decree is erroneous in providing joint judgment against the defendants 
instead of adjudging pro rata liability and in failing to provide for subrogation. 

The court recognized the right of subrogation, and su; ggested that counsel 
present their views. Evidently it was not done. If counsel desire to propose 
amendments to the decree in these respects, they will be considered on settle- 
ment; otherwise the decree is affirmed, with’ costs to plaintiffs. 

: McDonald, C. J., and Potter, North, Wiest, and Butzel, JJ., concurred with 
‘ead, J. 

Weadock, Justice (dissenting). 

On September 28, 1926, plaintiffs entered into a land contract with Thomas 
N. Sickrey for the sale of certain real estate at No. 4727 Division avenue, county 
of Kent. The contract provided that Sickrey was to keep the buildings insured 


against loss by fire, and, in the event of loss, the insurance to be paid to plain- 
tiffs. 


_On October 2, 1926, plaintiffs entered into a contract of insurance with 
defendants. Mrs. Cole testified that she went to see Mrs. Sara Igelman, the 
solicitor for the La Barge Insurance Agency (the duly authorized agent of 
defendant company), explaining their interest in the property as being that of 
owners and vendors and asking that they be protected. Mrs. Igelman testified 
she gave this information to Mrs. Ethel A. Knutson, then Miss Ethel Dell, an 
employee of the La Barge Insurance Agency, over the telephone, asking that 
the interest of plaintiffs be protected in issuing the policy. She is supported in 
this testimony by Mrs. Cole. Mrs. Knutson denies this, and testified that Mrs. 
Igelman instructed her to issue the policy to Thomas Sickrey. The policy was 
issued in the name of Thomas N. Sickrey on the uniform ‘standard Michigan 
form, with a mortgage clause running to plaintiffs, and was sent to Mrs. Igelman, 
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who testified that her office girl made a record of it and mailed it to the Coles. 
This contract of insurance expired, and Mrs. Igelman testified that she called 
Mr. La Barge at his office and told him to renew it, asking that the interest of 
plaintiffs be protected. The policy was sent to Mrs. Igelman’s office and a 
record made of it by the office girl and mailed to the Coles. 

On July 7, 1932, Thomas N. Sickrey burned the house by pouring a quantity 
of gasoline in the basement and throwing a match into the cellar window. He 
testified that this caused an explosion; that he walked four or five steps and 
discovered his shirt was on fire and his arms were burned, but that he did not 
see the house on fire until’ after he had driven his car six blocks and turned 
around toward the house. There is no other testimony to support the claim of 
defendants that the property was destroyed by an explosion. The court 
held that the defendant company did not establish their claim on the theory of 
explosion. 

Plaintiffs filed proofs of loss which defendants claim were inadequate. The 
court held that defendants did not establish this claim. The court held that 
damages should be awarded on the basis of the interest of plaintiffs in the prop- 
erty insured at the time of the fire on July 7, 1932, amounting to $1,761.31. Defend- 
ants have appealed. 

The policy provided that the insurance company should be liable for any 
direct loss or damage to the property insured hereunder caused by explosion 
occurring in the structure insured: “Provided further that in each and every 
instance the explosion results from the hazards inherent in the occupancy described 
herein (frame building, garage and barn) and not otherwise.” (R. 87.) 

The property was destroyed by explosion, not in the foregoing manner, but 
intentionally and criminally by Thomas Sickrey, vendee in the land contract which 
was the basis of the insurable interest of plaintiffs, who testified that he sprinkled 
a gallon and a half of gasoline in the basement of the house, threw in a lighted 
match and the house exploded. (R. 69.) For the crime he was convicted and 
sentenced to the prison at Ionia on July 28, 1932. After Sickrey burned the prop- 
erty, he gave plaintiffs a quitclaim deed of it. There was no testimony contra- 
dicting Sickrey. The other matters as to reformation of policy, value of property, 
etc., become immaterial. 

The decree should be reversed, with costs to defendant and appellant. 

Sharpe, J., concurred with Weadock, J. 


ANDERSON v. MERCHANTS’ & MECHANICS’ MUT. AID SOC. No. 22686. 
St. Louis Court of Appeals. Missouri. Dec. 5, 1933. 
65 Southwestern Reporter (2d) 140. 
1. INSURANCE. 


Insurer, in action on mutual assessment fire policy, had burden to prove affir- 
mative defense that assessment was levied and insured suspended for nonpay- 
ment thereof, where insured, who received notice of assessment, in reply denied 
that lawful assessment was levied. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

2. INSURANCE. sal 9 ; 

Verdict held properly directed for plaintiff in action on mutual assessment fire 
policy, where plaintiff made out prima facie case and defendant irsurer failed to 
produce proof under issue raised by reply as to legality of assessment for non- 
payment of which plaintiff was suspended. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Common Pleas Court, Cape Girardeau County; Oscar A. Kne- 
hans, Judge. 


“Not to be published in State Reports.” 

Action by J. F. Anderson against the Merchants’ & Mechanics’ Mutual Aid 
Society. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Dearmont, Spradling & Dalton, of Cape Girardeau, for appellant. 


B. Hugh Smith, of Cape Girardeau, for respondent. 
Becker, Presiding Judge. 
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Plaintiff's action is on a mutual assessment fire insurance policy issued by 
defendant society, in which action plaintiff seeks to recover the amount of the 
policy together with interest thereon, by reason of an alleged total loss by fire of 
the building covered by said policy. 

The action was brought in the circuit court of Cape Girardeau county, Mo., 
and was originally tried to a jury. At the close of the evidence, the court gave an 
instruction directing the jury to return a verdict for the plaintiff, and, from the 
resulting judgment, defendant appealed. On appeal [Anderson v. Merchants’ & 
Mechanics’ Mutual Aid Society (Mo. App.) 46 S.W.(2d) 938] the case was 
reversed and remanded. Thereafter, upon a change of venue, the cause was sent 
to the Cape Girardeau court of Common pleas for trial, where the cause was again 
tried to a jury, and, at the close of plaintiff’s evidence, the defendant requested an 
instruction in the nature of a demurrer, which was refused. The defendant refus- 
ing to offer any evidence, the trial court, at the request of plaintiff, gave an instruc- 
tion directing the jury to return a verdict for plaintiff. Defendant appeals, and 
assigns as error the giving of the peremptory instruction. 

On September 5, 1929, defendant issued to plaintiff its policy of insurance 
numbered 3947, insuring plaintiff in the sum of $2,000 against loss or damage by 
fire, covering a three-story brick building in Illmo, Scott county, Mo. This build- 
ing was destroyed by fire on May 24, 1930. 

Under the constitution and by-laws of defendant, which are made a part of 
the insurance contract, the management of the society is placed in the hands of 
three trustees who are empowered to enact by-laws not in conflict with the con- 
stitution. The trustees are required to organize for the transaction of business by 
electing one of their members as president, one as secretary, and one as treasurer; 
and the constitution further provides that, in case of loss by fire, the trustees shall 
meet and view, estimate, and adjust such loss and calculate the necessary assess- 
ment per hundred dollars’ insured valuation, and levy such assessment and collect 
the same after notification. It is further provided therein that the secretary shall 
keep a record of all proceedings and meetings of the board of trustees; and all 
notices to members for the payment of assessments must be given by postal card 
by the secretary. Each assessment must be paid within thirty days from the date 
of the notice by postal card, and any member who refuses or neglects to pay his 
assessment within said time shall be suspended for the period of the next thirty 
days or until such assessment is paid to the secretary; and, if said assessment is 
not paid within such time, then the name of such member shall be canceled, and 
during the time of such suspension the insurance shall drop until payment of the 
assessment is received by the secretary. 

It appears that at the time the policy in suit was issued the defendant had is- 
sued plaintiff another policy for $2,000 covering his residence in Cape Girardeau. 

On March 14, 1930, defendant’s secretary sent out postal card notices of an 
assessment to its members. Plaintiff received two of these notices, one for $2 as- 
sessment on the policy covering his residence property, and in the other notice of 
assessment the policy was erroneously designated as No. 3942, whereas plaintiff's 
policy, which the notice was intended to cover, was No. 3947. Plaintiff failed to 
pay either of these alleged assessments. On May 24, 1930, plaintiff’s property at 
Illmo, specified in policy No. 3947, was destroyed by fire, and, defendant refus- 
ing to pay any of the loss, plaintiff filed this action. 


After the first appeal, resulting in the reversing of the judgment and the re- 
manding of the cause, plaintiff filed an amended reply; the petition and the answer, 
however, remain the same. The petition is conventional. The answer admits the 
execution and delivery of the policy to plaintiff, and sets up, by way of affirmative 
defense, the forfeiture of the insurance by reason of the failure of plaintiff to pay 
an assessment levied against him. 


Plaintiff’s reply alleges various requirements of the policy, the constitution and 
by-laws of the defendant society, and specifically denies that a lawful assessment 
had been made upon him by the board of trustees in the manner and form re- 
quired by the constitution and by-laws, and denies that at the time of the fire his 
policy had been canceled. 


Defendant by answer having admitted the issuance and delivery of the policy, 
plaintiff, at the trial, introduced the policy together with the constitution and by- 
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laws of the defendant society. Plaintiff himself was the only witness at the trial, 
He testified as to the destruction and value of the property at the time of the fire 
and admitted that on March 14, 1930, he had received a postal card from defendant 
society notifying him that an assessment had been made and payment thereof re- 
quested, that the notice specified policy No. 3942, and, having compared the num- 
ber with that on his policy, which was No. 3947, he thought the notice was intended 
for some other member, and laid the notice aside and did not pay the assessment 
called for by said postal card notice. Plaintiff further testified that he received 
no notice of any suspension, and that “the first time that I ever heard anything 
about this policy being suspended or cancelled was after the fire. It was the next 
day after the fire. * * * I went to Mr. Landgraf’s office (secretary of the society) 
and I told him of my fire loss and he says, ‘Well, your policy is suspended,’ and | 
says, ‘Is that so?’ He says, ‘Yes, sir.” * * * He said, ‘You are suspended,’ and 
that was about all that was said about it. I have never had any other notice of 
suspension. * * *” 

On cross-examination plaintiff admitted that he knew “a loss had occurred to 
A. Hilderman, C. Mayberry and E. F. Felton. I didn’t make any inquiry about 
these losses or the amount of the losses. I saw the notation of the amount on the 
card that I was required to pay according to that assessment.” He further testified 
that when he noticed the wrong number on the postal card notice he stated that 
“he didn’t look over it much,” and stated that he made no inquiry to determine 
whether or not anything was wrong with this assessment. He further testified 
that he knew that, upon failure to pay any proper assessment within thirty days 
‘his policy would be suspended. : a 

At the conclusion of plaintiff’s testimony, which was all of the evidence in the 
case, defendant standing upon its demurrer which had been overruled, the court, 


. ew of plaintiff, gave a peremptory instruction to the jury to find for 
plaintiff. 


It is manifest from this record that the principal issue of fact raised by the 
pleadings was whether or not the assessment, the nonpayment of which by plain- 
tiff is relied upon by defendant society as having brought about a suspension of 
the policy of fire insurance herein sued upon, was in fact made by the board of 
trustees in conformity with the requirements of the constitution and by-laws of 
the defendant society. . 

Section 2 of article 3 of the constitution and by-laws of the defendant society 
prescribes that in case of loss by fire the hoard of trustees shall, within five days 
after receipt of notification, meet, view, estimate, and adjust such loss and calcu- 
late the necessary assessment per hundred dollars’ insured valuation, and shall levy 
such assessment and collect the same after notification. And section 4.of article 3 
of the constitution and by-laws, which pertains to the duties of the secretary of 
the society, provides that the secretary shall keep the minutes of the meetings of 
the board, also of the annual meetings, and enter them in a minute book. 


Concededly, upon the record, plaintiff made a prima facie case. The appellant 
insists, however, that since plaintiff admits that he had received the notice of as- 
sessment of March 14, 1930, and that he had failed to make payment of such assess- 
ment within the thirty days allowed for the payment thereof, then under section 12 
of the constitution and by-laws of the defendant society, which provides that a 
failure to pay an assessment within thirty days of the notice by postal card of 
such assessment, such member, for the nonpayment of such assessment, shall stand 
suspended for the next thirty days or until such assessment is paid to the secre- 
tary, and that during the time of such suspension the insurance shall stop, the 
court as a matter of law should have directed a verdict for the defendant. The 
point is not well taken. 


[1] The cases cited by appellant in support of this contention are not in point, 
for the reason that in each of the cases cited the actual levying of the assessment 
was not contested, but the question at issue was whether notice of assessment had 
been duly given. In the instant case the answer of the defendant sets up specific- 
ally and in detail that “on the day of March, 1930, assessment was made and 
levied against plaintiff on losses sustained by defendant, and in accordance with 
section 12 of the rules and regulations of said society the plaintiff was notified of 
said assessment; that it was the duty of plaintiff to pay said assessment within 
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thirty days and plaintiff failed and refused to do so and was suspended by said 
company; that on the ————— day of April, 1930, defendant again notified plain- 
tiff of his failure to pay said assessment and of his suspension, but had no word 
from this plaintiff, and that on the 20th day of May, 1930, the defendant, accord- 
ing to the terms and conditions of said policy, and the constitution and by-laws of 
said society, cancelled said policy and that said policy had been cancelled and was 
not in force and effect at the time of said fire.” Plaintiff, in his reply to this 
affirmative defense, among other things, “denies that said board of trustees, on the 
—_—. day of March, 1930, levied on him a lawful assessment in accordance with 
the aforesaid section 2 of article 3 of the constitution of the defendant * * * denies 
that at the time of the fire mentioned in plaintiff’s petition, to-wit, on the 24th day 
of May, 1930, that plaintiff’s policy had been cancelled and was not in force and 
effect, but plaintiff again avers that said policy was in full force and effect on May 
24, 1930, at the time of the fire alleged in the petition of plaintiff.” 

In this state of the pleadings the burden of the affirmative defense, that plain- 
tiffs policy stood suspended on the day of the fire, rested with the defendant, and, 
a prima facie case having been made by plaintiff, though plaintiff admitted the 
receipt of the postal card notice of an alleged assessment, yet, absent an admis- 
sion that there had been a lawful assessment made, it became necessary that the 
defendant adduce proof of a compliance with the conditions prescribed by the 
constitution and by-laws of the society with reference to the proper levy of an 
assessment. 


In the case of Veasman vy. Lois Mut. Aid Ass’n, 214 Mo! App. 552, 262 S. W. 
392, 393, in which the defense pleaded was that at the time of plaintiff’s loss his 
policy of fire insurance had lapsed for failure to pay dues and assessments, the 
court in the course of the opinion adverted to the fact that section 20 of the de- 
fendant’s constitution provided that the board of directors, immediately upon al- 
lowance of a claim, shall impartially levy upon all members of the association ac- 
cording to the amount of benefit nominated in his certificate of membership, such 
amount as is necessary to pay the claim, and that section 5 of said constitution 
made it the duty of the secretary to keep a record of proceedings of the association 
and of its board of directors in a well-bound book, and then said that “such an 
important matter as the levy of an assessment should not depend for establishment 
upon evidence other than the records. The law frowns upon forfeitures, and, be- 
fore defendant could forfeit plaintiff’s policy for failure to pay an assessment or 
levy, it must show that the assessment was legally made—that is, made according 
to the strict letter of its constitution and by-laws. Defendant failed to make such 
showing. Stubbins v. State Farmers’ Mut. Ins. Co. (Mo. App.) 229 S. W. 407; 
Logan v. Mut. Fire Ins. Co. (Mo. App.) 226 S. W. 615, and cases there cited.” 

We quote the following from the case of King v. Ins. Co., 133 Mo. App. 612, 
loc. cit. 619, 114 S. W. 63, 65: “The law abhors forfeitures, and courts will indulge 
in no presumption to aid them. Under the admission of the pleadings that King 
was a certificate holder in good standing up to the time he defaulted in the pay- 
ment of the ninety-first assessment, the burden was on defendant to show affirm- 
atively the existence of the facts on which it predicated its right to declare a for- 
feiture. No presumption of right acting in the levy of the ass@ssment will be en- 
tertained, but, on the contrary, defendant will be held to prove that the assessment 
was necessary, was not excessive, and was levied in the manner and for the pur- 
poses prescribed in the contract. Earney v. Modern Woodmen of America, 79 
Mo. App. 385; Agnew v. A. O. U. W., 17 Mo. App. 254; Puschman v. Ins. Co., 92 
Mo. App. 640; Hannum vy. Waddill, 135 Mo. 153, 36 S. W. 616; Stewart v. A. O. 
U. W., 100 Tenn. 267, 46 S. W. 579; 2 Bacon on Benefit Societies (3d Ed.) § 377.” 


Our Supreme Court, in the case of Young v. Ins. Co., 277 Mo. 694, loc. cit. 
700, 211 S. W. 1, 2, in citing with approval the King Case, supra, says: “It is the 
law of this state that, where an insurance company reserves the power in its pol- 
icles, as was done in the present case, to forfeit for nonpayment of assessments and 
dues, it must, in order to avail itself of that drastic provision, allege and prove 
that the aggregate amount demanded of the policy holder was legal and correct, 
and that upon due notice he failed to make payment thereof.” 

In Logan y. Farmers’ Mut. Fire Ins. Co. (Mo. App.) 226 S. W. 615, 616, the 
court said: “It seems to be agreed that plaintiff paid the initial amount required. 
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Defendant wholly failed to show any assessment made in accordance with its con- 
stitution and by-laws, or that more than the first two notices were sent to plaintiff 
of any alleged assessment. Nor did it show any suspension of plaintiff by the 
executive board. Under such circumstances the defense wholly failed, and plain- 
tiff was entitled to the peremptory instruction. Burchard v. Western ‘Commercial 
Travelers’ Ass’n. 139 Mo. App. 606, 624, 625, 123 S. W. 973; Walton v. Fraternal 
Aid Ass’n, 149 Mo. App. 493, 130 S. W. 1124; Settle v. Farmers’ & Laborers’ Co- 
operative Ins. Ass’n, 150 Mo. App. 520, 131 S. W. 136; Hannum v. Waddill, 135 
Mo. 153, 36 S. W. 616; Wayland v. Western Life Indemnity Co., 166 Mo. "App. 
221, 148 S. W. 626; Johnson v. Hartford Life Ins. Co., 166 Mo. App. 261, 148 S. 
W. 631; Bange v. Supreme Counsel, 179 Mo. App. 21, 161 S. W. 652.” 

[2] It follows upon the record before us, plaintiff concededly having made a 
prima facie case, which prima facie case, from what we have said above was not 
destroyed by any testimony adduced on behalf of plaintiff, the defendant having 
stood upon its demurrer at the close of plaintiff's case, and failing to come for- 
ward with evidence to support its affirmative defense of forfeiture or suspension of 
plaintiff’s policy, the trial court properly directed a peremptory verdict for plaintiff. 
If the board of trustees did in fact duly call or make an assessment as required 
under the constitution and by-laws of the defendant society, that proof was avail- 
able to the society through its officers and the minutes of the records of the so- 
ciety. 

The judgment should be affirmed. It is so ordered. 

Kane and McCullen, JJ., concur 


SPENCER v. FARMERS’ MUT. INS. CO. OF SULLIVAN COUNTY, 
MO. No. 17904. 
Kansas City — of Appeals. Missouri. Nov. 6, 1933. 
Rehearing Denied Dec. 4, 1933. 
65 Southwestern Reporter (2d) 665. 
1. INSURANCE. 

Where facts were undisputed, and fire policy, if interpreted by its terms and 
under the law, entitled insured to full face amount thereof, insured’s acceptance 
of smaller sum and giving of receipt in satisfaction of claim under policy held 
not to defeat action for balance. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

2. INSURANCE. 

Where meaning of policy clause is doubtful, doubt must be resolved in favor of 
interpretation by assured, though insurer intended otherwise. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Where, under insurer’s by-law, fire policy was effective without permit on 
vacant building for 30 days only, and for subsequent 90-day periods only if 90-day 
permit was issued and renewed, provision limiting insurer’s liability if loss 
occurred during “either time” held not applicable to initial 30-day period. 

The term “either time,’ under rule of interpretation in favor of 
assured, was construable as referring to each of the 90-day periods in 
which insurance was not in force unless vacancy permit for 90 days was 
applied for and renewed, rather than the 30-day period during which no 
permit was necesasry. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 

Appeal from Circuit Court, Sullivan County; Paul Van Osdol, Judge. 

“Not to be published in State Reports.” 


Action by J. M. Spencer, Jr., against the Farmers’ Mutual Insurance Company 
of Sullivan County, Missouri. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

A. B. Walker, of Milan, Vane C. Thurlo, of Linneus, and Paul D. Kitt, of 
Chillicothe, for appellant. 


L. E. Atherton and A. D. Campbell, both of Milan, for respondent. 
CAMPBELL, Commissioner. 
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The defendant, Farmers’ Mutual Insurance Company, organized under the 
law of Missouri, on January 29, 1929, issued a contract of insurance to plaintiff 
by the terms of which insurance against loss by fire was granted upon a dwelling 
house, the property of plaintiff and situated in Sullivan county, in the sum of 
$900. The dwelling was totally destroyed by fire on April 30, 1930. Thereafter, 
plaintiff accepted the sum of $450 and gave a receipt in satisfaction of his claim 
under the policy. Afterwards plaintiff brought this action to recover the sum of 
$450, the balance alleged to be due on account of the loss. A trial to the court, 
pce jury, resulted in judgment for the plaintiff as prayed. The defendant 
appeals. 

The cause was tried upon an agreed statement of facts, the pertinent parts 
of which are: That on January 29, 1929, defendant issued its policy of fire 
insurance covering plaintiff's dwelling house in the sum of $900; that the dwelling 
house, which was totally destroyed by fire on April 30, 1930, was of the reason- 
able value of $1,200; that the policy was in full force and effect at the time of 
loss; that said dwelling had been vacant and unoccupied for a period of “at 
least 15 days prior to April 30, 1930”; that defendant’s director, Blackman, in 
a few days after the fire, told plaintiff that inasmuch as the dwelling was vacant 
he was entitled to the sum of $450; that said director filled out proof of loss 
for that sum, which proof the plaintiff signed and thereafter accepted the sum 
of $450 in full payment of the loss. 

For the defendant it is argued that plaintiff's acceptance of the sum of $450 
was an accord and satisfaction of his claim and that for that reason alone he is 
precluded from recovering in this action. 

[1] In making the adjustment as well as at the trial, plaintiff and defendant 
agreed that the loss was the sum of $1,200 and that the amount of the insurance 
was $900. It follows that upon the admitted facts and under the terms of the 
policy plaintiff’s claim was liquidated. He was entitled to receive the sum of 
$900 as he claims, or one-half thereof as the defendant claims. 

The rule governing the question here involved is that if the facts are undis- 
puted and the contract “if interpreted by its terms and under our law, is one calling 
for the payment” of $900, the defendant may not discharge its obligation by 
paying a less sum. 

In the case of Dodt v. Prudential Ins. Co. of America, 186 Mo. App. 168, 171 
S. W. 655, 656, the defendant therein issued its policy of insurance by the terms 
of which it promised to pay plaintiff in event of the death of the insured six 
months after .the date of the policy the sum of $153, and if the insured died 
within six months after the policy was executed one-half thereof, to wit, $76.50. 
The insured died within six months after the policy was delivered. After the 
insured died the insurance company’s adjuster called on plaintiff and induced her 
to accept the sum of $3.90, which was the amount of the premium and interest 
thereon, in full settlement of her claim. The policy contained a provision that 
in event the insured was not in good health at the time it was delivered the lia- 
bility of defendant was limited to a return of the premium. The defendant claimed, 
but failed to prove, that the insured was not in good health at the time the insur- 
ance became effective. Upon considering the facts the court said: “The effect of 
the payment of $3.90 depends upon the question as to whether this policy, as 
interpreted by its terms and under our law, is one calling for the payment of 
one-half the face of the policy, as claimed, to-wit, the sum of $76.50, or merely 
for the return of the premiums paid and interest, which it appears amounted to 
$3.90. * * * If in point of fact it was not true that under the contract $3.90 
only was due upon it and that the full face of the policy was due, then it is the 
well settled law of this state that the payment or tender under the policy of a 
sum less than the full amount of the sum due, does not deprive the beneficiary 
of a right to prosecute a suit for the entire amount.” 

“The payment of a less sum was no consideration for the discharge of such 
liquidated amount.” Crowder y. Continental Casualty Co. 115 Mo. App. 535, 91 
S. W. 1016, 1018. 

The defendant cites the case of Laxton v. Retail Hardware Mutual Fire Ins. 
Co., 226 Mo. App. 954, 48 S.W.(2d) 144, 146. In the Laxton Case the policy 
covered a stock of merchandise and fixtures, the amount and value of which was 
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subject to daily change. When loss occurred it was necessary for the parties to 
the contract to examine the books and records of the insured to ascertain the 
amount of loss. The amount of plaintiff’s claim was not liquidated by the terms 
of the policy. “It is, therefore, quite apparent that the amount of plaintiff's rocovery 
was not liquidated by the agreement of the parties made in the contract of insur- 
ance.” (Italics mine.) 

If the plaintiff herein was entitled to recover the full face of the policy, the 
settlement will not defeat his action. 

(2, 3] The contention of defendant that it was liable for only 50 per cent. 
of the amount of insurance is based upon section 18 of its by-laws, which “js 
divided into three sentences or sections: : 

““(1) This company will carry vacant or unoccupied buildings 30 days only, 

“*(2) At the expiration of 30 days a vacancy permit for 90 days may be 
applied for, and provided, that said permit may be renewed for a period of 9) 
days longer and provided further that the vacancy permit may be renewed for 


another period of 98 days and so on at the option of the president and secretary 
of the company. 


“*(3) Should a loss occur during either time, fifty per cent only of the 
amount insured will be paid on said buildings.’ ” 


_ In construing the by-law we must be mindful of the rule relating to the 
interpretation of contracts of insurance. The rule is that “where there is a doubt 
in respect to the meaning of the terms of a clause in an insurance policy that the 
doubt must be resolved in favor of the interpretation of the assured, although 
intended otherwise by the insurer.” Renn y. Supreme Lodge, K. P., 83 Mo. App. 
ry State ex rel. Mills Lumber Co. v. Trimble, 327 Mo. 899, 39 S.W.(2d) 355, 

The defendant contends the term “either time” in the third sentence or section 
of the by-law includes the 30-day period of vacancy and is not limited in its 
meaning to the period or periods .of time in which a vacancy permit may be 
issued or withheld at the will of its president and secretary. 


The first sentence or section of the by-law says in plain terms that the defend- 
ant will carry the insurance for the first 30-day period of vacancy. The insurance 
continued in force during that period without action on the part of either party 
to the contract. If the defendant intended that it would carry only 50 per cent. of 
the insurance during that period, it should have said so in the contract which it 
prepared. It is significant that the insured during that period was not required to 
notify defendant that the building was vacant or unoccupied. Evidently the defend- 
aut was not concerned in respect to the 30-day period of vacancy. Clearly, at the 
time of loss under the terms of said sentence or section, the coverage was for the 
full amount stated in the policy. 


The second sentence or section, if the insurance is to remain in force, calls 
for affirmative action on the part of both the insured and the insurer. The former 
may or may not apply for a vacancy permit covering a period of 90 days, and the 
latter, if application for vacancy permit is made, may approve the application or 
refuse it at its will. If permit is issued, it remains in force for a period of 90 
days and is renewable for succeeding periods of 90 days each and “so on” at the 
option of defendant’s president and secretary. The permit when issued or renewed 
becomes a part of the contract of insuratice, limits the life of the policy to a 
period of 90 days, and reduces in amount the original undertaking of the defend- 
ant. 


Applying the rule enunciated in the cases cited, we hold that the term “either 
time” may very well be understood as referring to each of the 90-day periods in 
which the insurance was not in force unless the parties made another or addi- 
tional contract, and not as applying to the period of vacancy in which the defend- 
ant carried the insurance, although the building was vacant or unoccupied. The 
doubt, if any, in respect to the meaning of the term, “must be resolved in favor 
of the interpretation of the assured, although intended otherwise by the insurer.” 

The judgment is affirmed. 

Reynolds, C., concurs. 

Per Curiam. 
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The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment is affirmed. 
All concur. 


MALM v. STATE FARMERS’ INS. CO. OF OMAHA, NEB. No. 28671. 
Supreme Court of Nebraska. Nov. 29, 1933. 
251 Northwestern Reporter 260. 
1. INSURANCE. 


One soliciting insurance, and authorizedly receiving premium for fire policy 
to be issued, although not authorized to issue policy, is insurer’s “agent” (Comp. 
St. 1929, § 44-307). 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 

2. INSURANCE. 

Fire policy cannot be avoided for misrepresentation of facts material to risk, 
such as size and value of buildings, where due to fault of insurer’s agent and not 
to fraud or bad faith of insured (Comp. St. 1929, § 44-344). 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Syllabus by the Court. 

1. One who solicits an application for insurance and, with authority, receives 
the premium for the policy to be issued, although such person may not issue the 
policy himself, shall be deemed, to all intents and purposes, the agent of the 
insurance company. 

2. An insurance policy may not be avoided because of misstatement or mis- 
representation of a fact, material to the risk, which is due to the mistake, fraud, 
negligence, or other fault of the agent, and not to fraud or bad faith on the part 
of the insured. 

Appeal from District Court, Madison County; Stewart, Judge. 

Action by Selma Malm against the State Farmers’ Insurance Company of 
Omaha, Neb. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Arthur F. Mullen and Paul P. Massey, both of Omaha, and John C. Mullen, 
of Falls City, for appellant. 

Jack Koenigstein and Geo. W. Dittrick, both of Norfolk, for appellee. 

Heard before Good and Eberly, JJ., and Messmore, Raper, and Yeager, 
District Judges. 

Goon, Justice. 

This is an action on a fire insurance policy. The defense tendered was that 
the policy was procured by fraud in misrepresenting the size and value of the 
insured building. A trial to the court without a jury resulted in a judgment for 
plaintiff, and defendant has appealed. 

The record discloses that plaintiff was the owner of a farm and dwelling- 
house thereon. The business affairs of plaintiff were usually conducted by her 
husband, and it was he who attended to procuring the insurance in question. In 
March, 1928, one Williams, an agent of defendant, solicited plaintiff’s husband for 
insurance. The agent resided in Madison county. Plaintiff's farm and buildings 
were located in Holt county, some 75 miles distant from the agency. Plaintiff’s 
husband told the insurance agent of the ownership of the farm and buildings, and 
informed him of the amount of insurance desired upon the dwelling-house, barn 
and granary, being a specific amount upon each of the buildings. 

Defendant’s agent was engaged in the real estate business and had associated 
with him in that business one Maas. Maas went to the plaintiff's premises, meas- 
ured the buildings and reported to the agent the size of the dwelling-house and 
addition thereto. There is contained in the record an application for the policy, 
purporting to be signed by plaintiff, but it appears without question that she did 
not sign the application. Her husband testified that he did not sign, or did not 
think he signed, the application. The agent testified that he might have signed the 
name of plaintiff thereto; first testified that he thought he had done so, but later 
he was inclined to think he had not signed. In the application the dimensions of 
the insured dwelling-house are stated. The agent testified that this information 
was given to him by his partner Maas, and from that he wrote into the applica- 
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tion the dimensions of the building; that neither plaintiff nor her husband was 
present when this was done; nor did they know that the dimensions were so 
written. It appears that the dimensions, as stated in the application, were very 
much greater than the actual dimensions of the dwelling. It also appears that 
neither plaintiff nor her husband made any statement to the agent as to the 
dimensions of the building or value thereof, and that the only information, respect- 
ing the dimensions and value of the building, was received by the agent from his 
partner Maas. The dwelling-house was totally destroyed by fire on the 7th of 
October, 1931. 

Under the valued policy statute, if any recovery is permitted, plaintiff is 
entitled to the total amount of insurance upon the building, regardless of its value 
at the time of the fire. Comp. St. 1929, § 44-344. 

Defendant contends that by bringing suit on the policy plaintiff has ratified 
the signing of her name to the application and is bound thereby to the same 
extent as if she had actually signed it, knowing that it contained the untrue state- 
ments regarding the dimensions of the building; that the misrepresentations as to 
the dimensions are material to the risk, and, but for them, on which the defend- 
ant relied, the policy would have not been issued, and that the court should have 
found in favor of the defendant and rendered judgment accordingly. 

Defendant cites and relies upon a number of cases which hold that the accept- 
ance by a principal of the fruits of an unauthorized contract, made by his agent, 
or an attempt to enforce the same, is a ratification of such agent’s conduct, the 
ratification relating back to the date of performance of the act ratified, and the 
principal is bound by the effect thereof and the results flowing therefrom, as much 
so as if he, himself, had performed the act. Defendant also cites a number of 
cases holding to the effect that a principal who attempts to enforce, or who 
accepts the benefits of, a contract, executed in his behalf by an agent, is charge- 
able with the instrumentalities employed by the agent in procuring the contract. 
We have no quarrel with the cases so cited, but think they are not applicable to 
the facts disclosed by the record in this case. 

Williams was the agent of the company. Maas was his partner in the real 
estate business. Williams and Maas solicited the insurance from plaintiff’s husband. 
They were representing the company. They were not the agents of the plaintiff. 
Plaintiff neither made any application, nor authorized any application to be made, 
to the defendant for the insurance. Neither plaintiff, nor any one in her behalf, 
made or authorized to be made, any statements relative to the dimensions or value 
of the insured building. 

Section 44-307, Comp. St. 1929, provides: “Any person, firm or corporation in 
this state who shall with authority receive or receipt for any money on account 
of, or for any contract of insurance made by him or them, or for any such insur- 
ance company or individual aforesaid, or who shall with authority receive or 
receipt for money from other persons to be transmitted to any such company or 
individual aforesaid for a policy or policies of insurance, or any renewal thereof, 
although such policy or policies of insurance may not be signed by him or them, 
as agent or agents of such company, or who shall in any wise make or cause to 
be made any contract or contracts of insurance, for or on account of such com- 
pany aforesaid, shall be deemed to all intents and purposes an ‘agent’ or ‘agents’ 
of such company.” 

In 26 C. J. 308, it is said: “The insurer will not be permitted to avoid the 
policy by taking advantage of any mistatement, misrepresentation, or concealment, 
of a fact material to the risk, which is due to the mistake, fraud, negligenice, or 
other fault of his agent, and not to fraud or bad faith on the part of the insured. 
The rule has been applied to a misdescription of the property insured, and to 
misstatements as to title or interest, encumbrances, other or additional insurance, 
and the value of the property insured.” | 

[1] In Robinson v. Union Automobile Ins. Co., 112 Neb. 32, 198 N. W. 166, 
this court held that one who solicits an application for insurance of any kind, or 
who, with authority, receives or receipts for money on account of any contract 
of insurance made by him, although the policy may not be signed by him, shall be 
deemed, to all intents and purposes, the agent of the insurance company. In the 
instant case, Williams and Maas collected the premiums for the policy. 
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In Home Fire Ins. Co. v. Fallon, 45 Neb. 554, 63 N. W. 860, it was held: 
“An insurance company is liable on its policy issued on a written application mis- 
stating the facts, where such misstatements were written in the application by the 
company’s agent, the insured having correctly stated the facts and acted other- 
wise in good faith, not consenting to or knowing of the misstatement.” This hold- 
ing was reaffirmed in Busboom v. Capital Fire Ins. Co., 111 Neb. 855, 197 N. W. 
957. 

In State Ins. Co. v. Jordan, 29 Neb. 514, 45 N. W. 792, it was held: “The 
agent of an insurance company, who is authorized to procure applications for 
insurance and to forward them to the company for acceptance, is the agent for 
the insurer, and not, of the insured, in all that he does in preparing the applications, 
or as to any representations as to the character and effect of the statements so 
made.” 

[2] Under the holdings above announced, we are clearly of the opinion that 
defendant cannot avoid the policy because of any misstatements that were made 
in the application, since these misstatements were not attributable to the plaintiff 
and were unknown to her, but were made by defendant’s agent. 

We find no valid ground for interfering with the judgment of the district 
court, and it will be affirmed, with an allowance to the plaintiff of $125 for attor- 
ney’s fee in this court, to be taxed as part of the costs. 

Affirmed. 


JOHNSON vy. CALEDONIAN INS. CO. No. 28631. 
Supreme Court of Nebraska. Dec. 29, 1933. 
251 Northwestern Reporter 821. 
INSURANCE. 

Removal of horse to location not covered by policy without obtaining permit 
and without notifying insurer or its agent held breach of policy, precluding re- 
covery for horse killed by lightning (Comp. St. 1929, § 44-322). 

(For other cases, see Insurance, Dec. Dig. § 327.) 


Syllabus by the Court. 

A provision in a fire and lightning insurance policy covering personal property, 
limiting the location of the insured chattels, but providing for a removal permit 
of such chattels, the insured having knowledge of his right in obtaining such permit 
and having exercised the right on one occasion, but subsequently, without obtaining 
such permit or notifying the company or its agent, moved a horse to a location not 
covered by the policy, and the horse was struck by lightning and killed, held that 
such unauthorized removal constituted a breach of the policy which existed at the 
ge the loss and contributed to the loss, as provided in section 44-322, Comp. 

t. ZY. 

Appeal from District Court, Wheeler County; Horth, Judge. 

Action by J. O. Johnson against the Caledonian Insurance Company. Judgment 
ror defendant, and plaintiff appeals. 

Affirmed. 

A. L. Bishop, of Bartlett, for appellant. 

F. J. H. Lawson, of Ericson, and Crofoot, Fraser, Connolly & Stryker, of 
Omaha, for appellee. 

Heard before Good and Eberly, JJ., and Messmore, Raper, and Yeager, District 
Judges. 

MeEssMorE, District Judge. 

This is an appeal from the judgment of the district court for Wheeler county. 
The jury was waived and at the conciusion of the evidence the court found for de- 
fendant company, appellee herein. 

The action was brought on an insurance policy. Plaintiff, appellant herein, 
was the owner of four horses covered by the policy in question and in full force 
and effect at the time one of the horses was struck by lightning and killed. Ap- 
pellant prayed for a recovery of $80. Appellee answered, admitting that the policy 
was in full force and effect and valid while the live stock was located on certain 
real estate, to wit, the west half of section 31, township 22, range 11, Wheeler 
county, and that on March 30, 1928, appellee issued, at appellant’s request, a re- 
moval permit continuing the insurance in force while appellant’s live stock was lo- 
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cated, contained and kept on the southeast quarter of section 12, township 21, 
range 10, in said county. The answer further alleges that when the horse was 
killed by lightning on July 7, 1928, it was not located, contained or kept on the 
real estate covered by the policy or the removal permit, but was on other and dif- 
ferent real estate, to wit, section 4, township, 21, range 10, in said county, and that 


therefore-the loss was not covered by the policy. To this answer there was filed 
a denial. 


The evidence discloses that the policy covered the live stock while located, con- 
tained and kept on the west half of said section 31; that a removal permit had been 
granted appellant by appellee on or about the time alleged in the answer, authoriz- 
ing appellant to keep the live stock hereinbefore mentioned on the southeast quar- 
ter of section 12, aforesaid. It further discloses that the horse was in fact killed 
while in a pasture in section 4, aforesaid, and that no removal permit had been 
requested of or issued by the company for such location. 


The errors relied on by appellant to reverse the judgment in this action may 
be summarized as follows: (1) That the judgment is not sustained by the evi- 
dence; (2) the judgment is contrary to law. 

In support of the first contention appellant states that the removal of the 
property from the place designated in the policy does not invalidate the insurance 
contract, unless the breach of such contract contributed to the loss, citing section 
44-322, Comp. St. 1929, the pertinent part of which statutory provision is as fol- 
lows: “The breach of a warranty or condition in any contract or policy of insur- 
ance shall not avoid the policy nor avail the insurer to avoid liability unless such 
breach shall exist at the time of the loss and contribute to the loss, anything in 
the policy or contract of insurance to the contrary notwithstanding.” 


Appellant further cites in support of his contention the case of Mayfield v. 
North River Ins. Co., 122 Neb. 63, 239 N. W. 197, and Hannah v. American Live 
Stock Ins. Co., 111 Neb. 660, 197 N. W. 404. 


In the case of Mayfield v. North River Ins. Co., supra, the agent of the com- 
pany had actual knowledge of the transfer of the stock of goods of the hatchery 
to a new location, had inspected the premises and had discussed with the owners 
of the hatchery the proposition as to whether or not there might be additional in- 
surance coverage, and defendant therefore was chargeable with the knowledge pos- 
sessed by its agent with reference to the real situation of the risk prior to the 
fire which destroyed the property in question. This court is committed to the doc- 
trine that notice to the local agent of an insurance company, who has authority 
to issue the policy, is notice to the company. 


Likewise, in case of Hannah v. American Live Stock Ins. Co. supra, it was 
held that the temporary removal of the insured animal from the premises where 
by the provisions of the policy it should have been kept did not invalidate the policy 
in the absence of proof that the failure to keep the animal on the premises of the 
insured existed at the time of the loss and contributed to the loss. This case is 
not in point with the proposition contended for by appellant because it involved a 
temporary removal and the loss occurred on the premises covered by the policy. 
The temporary removal was merely for breeding purposes and a forfeiture could 
not be declared under such circumstances, where the actual loss occurred on the 
premises covered by the policy, while in the instant case the actual loss occurred 
off the premises covered by the policy and the removal permit later granted. In 
the case last cited the company, in response to notice by telephone that the insured 
animal was ailing, sent veterinarians to take charge of the animal, and they ex- 
amined it, operated upon it and continued to visit and treat it until its death a 
month and a half later, and the company was held to have waived the right to de- 
clare a forfeiture under the policy on account of failure of insured to notify it by 


telegram of the first appearance of sickness or disease, that being one of the re- 
quirements of the policy. 


In case of Security State Bank v. AXtna Ins. Co., 106 Neb. 126, 183 N. W. 92, 
the owner of the insured goods had given a bill of sale which was really a chattel 
mortgage. There was no change of ownership. This court held that there was no 
violation of the provisions of the policy in giving the mortgage and the policy was 
not invalidated, as it in no way contributed to the loss; in other words, the giving 
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of the chattel mortgage in the form of a bill of sale did not contribute in any way 
to the occurrence of the fire. 

The question of fact presented to the trial court in the instant case was whether 
or not the removal of the horse in question to a place other than that covered by 
the policy, where the horse was subsequently struck by lightning, contributed to 
the loss of the horse. The trial court answered in the affirmative. 

Analyzing the facts in this case and the law as cited by appellant and bearing 
in mind the statutory provision cited, we must conclude that the appellee had the 
right to make any reasonable condition as to what risk it might assume in the con- 
tract. Appellant knew he had the right to request a removal permit and in fact 
had so requested and obtained one, but at the time the loss occurred he had taken 
the horse from the location where he had coverage to a place two and one-half 
miles distant, when the insurance company by the very terms of the contract had 
the right to know where the stock was being kept and under the terms thereof was 
privileged to discontinue the insurance if it was not satisfied with the risk and the 
continuance of the same in the new location. That was the purpose for which the 
removal permit was created by the terms of the contract. 

It can be said with some degree of certainty that locations differ with respect 
to lightning hazards because of the nature of the land and soil conditions, the 
presence of high trees, wire fences, the improper grounding of such fences and 
other numerous hazardous conditions. With this in mind it would be reasonable 
for the company to be entitled to know where the live stock is being kept so that 
it may determine whether or not to continue the insurance in force. 

We believe that where the contract of insurance is reasonable in its terms and 
the insured is fully apprised of all his rights and in fact has exercised his right 
thereunder by obtaining a removal permit for his live stock, and subsequently, in 
the absence of such permit, loses one of his horses in a location different than that 
covered by the policy, and where the agent of the company or the company itself 
has no knowledge of the removal of such animal to a place not covered by the pol- 
i¢y and no notice of such removal, and such animal is struck by lightning and 
killed, the unauthorized removal of such animal was a breach existing at the time 
of the loss and contributed to the loss. 


The judgment of the trial court was right and is 
Affirmed. 


BESS HOLDING CORPORATION et al. v. IMPORTERS’ AND 
EXPORTERS’ INS. CO. OF NEW YORK. 
Supreme Court of New Jersey. Dec. 13, 1933. 
: 169 Atlantic Reporter 536. 
1. INSURANCE. 


Corporation, not mentioned in fire insurance policy covering house on mort- 
gaged premises, conveyed by owner to another and by mortgagee, purchasing it 
at foreclosure sale, to such corporation, without required indorsements of insurer’s 
consent, could not recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

2. INSURANCE. 

Mortgagee corporation, conveying mortgaged, premises to another corporation 
and taking new mortgage therefrom in same amount without informing fire 
insurer and obtaining required indorsement of latter’s consent, thereby disabling 
itself from subrogating insurer to mortgage interest insured, could not recover on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Action by the Bess Holding Corporation and another against the Importers’ 
and Exporters’ Insurance Company of New York, submitted to the court without 
a jury for determination on the law and facts and rule for judgment. 

Judgment for defendant and against plaintiffs of no cause of action. 

Charles H. Stewart, of Newark, for plaintiffs. 

Arthur T. Vanderbilt, of Newark, for defendant. 

LAWRENCE, Circuit Judge. 

This suit was submitted to the court at the Monmouth circuit, without a 
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jury, for determination on the law and the facts. On May 31, 1927, one Walter 
Tarasovis mortgaged certain premises on the easterly side of Bowyer avenue, in 
the city of Long Branch, for $4,500. On June 17, 1927, the defendant company 
insured the dwelling house thereon against loss by fire in the amount of $5,000, 
payable to Tarasovis as owner and the City Mortgage Company as mortgagee, as 
- interest might appear, under a standard New Jersey mortgagee clause, as 
ollows: 

“Loss or damage, if any, under this policy, shall be payable to The City 
Mortgage Company, as such mortgagee (or trustee) as interest may appear, and 
this insurance, as to the interest of the mortgagee (or trustee) only therein, 
shall not be invalidated by any act or neglect of the mortgagor or owner of the 
within-described property, nor by any foreclosure or other proceedings or notice 
of sale relating to the property, nor by any change in the title or ownership of 
the property, nor by the occupation of the premises for purposes more hazardous 
than are permitted by this policy; provided, that in case the mortgagor or owner 
shall neglect to pay any premium due under this policy, the mortgagee (or trustee) 
shall, on demand, pay the same. 

“Provided also, that the mortgagee (or trustee) shall notify the company of 
any change of ownership or occupancy or increase of hazard which shall come 
to the knowledge of said mortgagee (or trustee) and, unless permitted by this 
policy, it shall be noted thereon and the mortgagee (or trustee) shall, on demand, 
pay the premium for such increased hazard for the term of the use thereof; 
otherwise this policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as pro- 
vided by its terms, but in such case this policy shall continue in force for the 
benefit only of the mortgagee (or trustee) for ten days after notice to the mort- 
gagee (or trustee) of such cancellation and shall then cease, and this company 
shall have the right, on like notice, to cancel this agreement. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as collateral to the mort- 
gage debt, or may at its option, pay to the mortgagee (or trustee) the whole 
principal due or to grow due on the mortgage with interest, and shall thereupon 
receive a full assignment and transfer of the mortgage and of all such other 
securities; but no subrogation shall impair the right of the mortgagee (or trustee) 
to recover the full amount of their claim.” 

On October 20, 1927, the City Mortgage Company assigned its mortgage to 
Sarah E. Forman, and the policy of insurance was indorsed payable to her as 
her interest might appear. On February 11, 1928, Walter Tarasovis sold the 
premises to Millicent F. Lawrence, and there was no indorsement of change of 
ownership on the policy. On May 6, 1930, Sarah E. Forman reassigned the mort- 
gage to the City Mortgage Company. This assignment was not recorded. On 
June 17, 1930, the policy was renewed for three years from that date, reciting 
Walter Tarasovis as owner, with standard mortgagee clause attached, making 
loss payable to the City Mortgage Company, as mortgagee, as its interest might 
appear. On March 12, 1930, the company had filed its bill in the Court of Chancery 
to foreclose the mortgage, so that, at the time the renewal policy was issued, the 
proceedings were under way in that court. Final decree was entered in due course, 
aud on July 25, 1930, a sherift’s deed conveying the premises to the City Mort- 
gage Company was delivered. The defendant insurance company was not formally 
notified of this conveyance. On July 30, 1930, the mortgage company sold the 
premises to the plaintiff Bess Holding Corporation, and on the same date this 
corporation executed and delivered its bond and mortgage to secure the payment 
of $4,500 to the mortgage company. The insurance company had no actual notice 
of either of these transactions; no indorsement thereof was made on the policy 
or addition made thereto, nor did the mortgage company notify defendant of the 
transfer of title from Tarasovis to Lawrence, or of its own conveyance of the 
property to the holding corporation. On April 9, 1931, the dwelling house covered 
was destroyed by fire. Proofs of loss were filed by the holding corporation as 
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owner and by the mortgage company as mortgagee. Defendant refused to pay 
because of the circumstances involved, whereupon the present suit was brought. 

The original policy issued by the defendant company, likewise the renewal, 
contained this provision: 


“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void * * * if the interest of the insured be other 
than unconditional and sole ownership, or if * * * with the knowledge of the 
insured foreclosure proceedings be commenced or notice given of sale of any 
property covered by this policy, by virtue of any mortgage or trust deed; or if 
any change other than by death of an insured take place in the interest, title or 
possession of the subject of insurance (except change of occupants without increase 
of hazard).” 


[1] It is sufficient to say that, so far as the plaintiff Bess Holding Corporation 
is concerned, it can take no benefit or advantage under the policy involved in the 
present suit. It is nowhere mentioned in it and not only this policy but that of 
which it was a renewal became void; the original when the transfer of title from 
Tarasovis to Lawrence took place, without the assent or consent of the insuring 
company indorsed thereon or added thereto, and the renewal for the same reason, 
supplemented by the fact no such assenting indorsement was made thereon or the 
consent of the company added thereto as to the conveyance of the property by 
the mortgage company to the holding corporation. Grunauer v. Westchester Fire 
Insurance Co., 72 N. J. Law, 289, 62 A. 418, 3 L. R. A. (N. S.) 107; Hanson v. 
National Lib. Fire Ins. Co. of Am., 100 N. J. Law, 215, 126 A. 453; and Levin v. 
State Assurance Co., 105 N. J. Law, 422, 144 A. 797. This plaintiff must there- 
fore submit to a directed verdict in favor of defendant. At the trial, it was not 
seriously argued to the contrary. 


[2] While I conclude that the same result must follow as to the plaintiff 
mortgage company, it is based on the additional reason that it not only breached 
the contract between it and the insurance company, but that it placed itself in the 
position of being unable to comply with another of its terms; that is to say, after 
the fire, it could not subrogate the insurance company to the same mortgage inter- 
est which the latter had insured in either the original policy or the renewal. 


Both of the policies were void for the reason heretofore indicated, and, while 
the standard mortgagee clause attached to a fire insurance policy is construed as 
an independent contract between the insuring company and the mortgagee (Reed 
vy. Firemen’s Insurance Co. of Newark, 81 N. J. Law, 523, 80 A. 462, 35 L. R. A. 
[N. S.] 343) and the latter is not affected by the dereliction or neglect of the 
mortgagor, it does not follow that such independent contract can itself be breached 
by the mortgagee and the benefit thereof still be retained, upon the theory that 
the violation of a condition in a policy of insurance, which works a forfeiture, 
merely suspends the insurance during the violation, and that, if the violation is 
discontinued during the life of the policy and is nonexistent at the time of the 
loss, the policy revives, the insurance is restored, and the insurer is liable, 
although it never consented to a violation of the conditions of the policy, and 
such violation is such that the insurer could, had it known it at the time, have 
declared a forfeiture. Germania Fire Ins. Co. v. Turley, 167 Ky. 57, 179 S. W. 
1059, Ann. Cas. 1917C, 931. It was here so argued in behalf of the plaintiff mort- 
gage company. 


The circumstances of the present case do not appear to justify the application 
of any such theory, however. The plaintiff company foreclosed its mortgage and 
bought in the property covered at the sheriff’s sale. Had it chosen to retain the 
title so acquired, no violation of the insurance contract, as to the mortgagee’s 
interest, would have been involved. Employers’ Fire Insurance Co. v. Ritter, 112 
N. J. Eq. 418, 164 A. 426. But it proceeded to convey the premises to a third 
person—the holding corporation—without informing the defendant thereof and 
obtaining the required indorsement, and to take from the purchaser a new mort- 
gage, likewise without the formal consent of the insuring company. It is true that 
the mortgage was for the same amount as the old one covered by the mortgagee 
clause attached to the policy in suit; yet it seems to me that a new status was 
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created by plaintiff's own act not contemplated or permitted by the insuring 
conract. 

Joyce on Insurance (Ed. 1918) vol. 2, p. 2118, § 1036, carries the text: “If q 
policy is made payable to a designated mortgagee, as his interest may appear, it 
covers only such interest as he had at the issuing of the policy, and cannot entitle 
him to indemnify for loss suffered because of further loans made by him and 
secured by mortgages on the insured property”’—citing Attleborough Savings Bank 
v. Security Insurance Co., 168 Mass. 147, 46 N. E. 390, 60 Am. St. Rep. 373, hold- 
ing that, under a policy payable in case of loss to a mortgagee as his interest 
may appear, and containing provisions that no act of any one else shall defeat the 
right of recovery in the mortgagee, and giving the insurer in case of a loss, for 
which it is not liable to the mortgagor, the right, at its election, to pay the amount 
of the mortgage and receive an assignment thereof, when the mortgagor has 
forfeited his right to the insurance by a transfer of the property, the mortgagee 
can recover on a loss only the amount due on the mortgage which he held when 
the contract was made and must be able to subrogaté the insurer to the security 
as it then existed, if demanded. In Macomber y. Cambridge Mutual Fire Ins. Co., 
8 Cush. (Mass.) 133, it was said: “If therefore the mortgage is paid, foreclosed, 
or otherwise discharged and extinguished, such separate and collateral promise 
[as to insuring the interest] to pay the mortgagee would be determined.” In New 
Jersey, however, this statement must be qualified as to the foreclosure of the 
mortgage and the acquiring of the title by the mortgagee, without disposing of it 
to a third person, by the rule indicated in Employers’ Fire Insurance Co. v. 
Ritter, supra. As to the restrictive nature of an indemnity contract between the 
insuring company and a mortgage, see Kase vy. Hartford Fire Insurance Co., 58 
N. J. Law, 34, 32 A. 1057, Weinberger v. Agricultural Insurance Co., 80 N. J. 
aw, 202, 76 A. 343, and Kupfersmith v. Delaware Insurance Co., 81 N. J. Law, 
664, 80 A. 561. If, as was held in the latter case, an assignment of a mortgage 
would not carry to the assignee the contract of indemnity made by the insuring 
company with the mortgagee without the consent of the company to the transfer, 
then it would seem that such consent would also be required in a case where the 
mortgagee acquired the title to the property covered, conveyed it to a third per- 
son, and takes in return a purchase-money mortgage, in order that such new 
interest may be legally brought within the protection of an unexpired indemnity 
contract. 

Since the plaintiff mortgage company failed to make known to defendant the 
transfer of title to the property involved, under the terms of the mortgagee clause 
attached to the renewal policy, which policy was void as to the plaintiff holding 
corporation to which the conveyance was made, and also as to the execution of 
the new mortgage, the conclusion is that judgment in favor of defendant and 
against the plaintiffs of no cause should be entered. ; 


NOTT v. NATIONAL FIRE INS. CO. OF HARTFORD. 

SAME v. CALEDONIAN FIRE INS. CO. OF SCOTLAND 

City Court of New York, New York County. Dec. 5, 1933. 
268 New York Supplement 65. 


INSURANCE. 

Negotiations for settlement during first few months after fire held not to 
affect running of 12-month limitation period for instituting suit prescribed by 
standard fire policy. 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 

Actions by Jacob Nott against the National Fire Insurance Company of Hart- 
ford and against the Caledonian Fire Insurance Company of Scotland. On de- 


fendants’ motions for judgments on the pleadings under Rules of Civil Practice, 
rule 112. 


Motions granted, and judgment ordered for defendants dismissing complaint. 
Actions to recover on two Standard Form Fire Insurance policies. 

Date of fire—September 4, 1931. 

Suit instituted—December 30, 1932. 

A defense interposed in each answer stated that each policy provided that any 





Fire] Lipsitz v. Union Insurance Society Ltd. of London, England 937 


suit thereon must be instituted within twelve months next after the fire, and, since 
each suit had not been instituted within twelve months next after the fire, there 
was no liability. Replies were served to this defense alleging that during the first 
four months after the fire the plaintiff and the defendant insurance companies dis- 
cussed the loss, investigated it, and tried to settle it; that consequently the first 
four months next after the fire could not be considered as part of the aforesaid 
twelve-month period, since the insurance carriers had waived the provisions of the 
policies as to instituting suit within twelve months next after the fire. 

Motion made by defendants for judgments on the pleadings under rule 112 of 
the Rules of Civil Practice. 

Noah Seedman, of New York City, for plaintiff. 

Joseph Greenhill, of New York City (Joseph Greenhill and Simon Greenhill, 
both of New York City, of counsel), for defendant. 

La Ferra, Chief Justice. 

The negotiations for settlement in no way affected the running of the statute. 
Motion granted with $10 costs to the defendant against the plaintiff and judgment 
ordered for the defendant dismissing the complaint. 


LIPSITZ v. UNION INS. SOC., LIMITED. 
OF LONDON, ENGLAND, et al. 
Supreme Court, Erie County. Dec. 20, 1933. 
268 New York Supplement 179. 
INSURANCE. 

Mortgagee, where owner of property had procured other insurance for his 
benefit, was entitled to recover under policy obtained by himself only proportionate 
share of loss as provided therein. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Action by Jacob Lipsitz against Union Insurance Society, Limited, of London, 
England, and another. 

Judgment in accordance with opinion. 

Joseph Roemhild, Jr., of Buffalo, for plaintiff. 

Locke, Babcock, Hollister & Brown, of Buffalo (Hugh McM. Russ, of Buffalo, 
of counsel), for defendant Insurance Co. 

Knibloe & Lipsitz, of Buffalo, for defendant Garbarsky. 

Horton, Justice. 

This is an action to recover upon a fire insurance policy for loss upon prem- 
ises at 89 Locust street, Buffalo. 

The plaintiff is the owner of a second mortgage upon the premises, by the 
terms of which the mortgagor was required to insure the property for the benefit 
of the mortgagee. Insurance policies upon the property were as follows: Mil- 
waukee Mechanics and Patriotic, for $500 and $1,000, respectively, insuring Max 
Garbarsky, owner, loss payable to Irish American Savings & Loan Association, 
first mortgagee, and to Jacob Lipsitz (plaintiff), second mortgagee, as interest 
might appear; Union Insurance Society, Limited, of London, England (defendant) 
for $1,500, insuring Max Garbarsky, owner, loss payable to Jacob Lipsitz (plain- 
tiff) as second mortgagee, as interest might appear. ; 

Upon appraisal after the fire, the sound value of the premises was put at 
$2,000 and the loss at $1,342.41. 


Proofs of loss were filed against all three companies. Plaintiff contends in 
this action that, since the insurance issued by the defendant was applied and paid 
for by him and was payable to him alone, he is entitled to recover the full amount 
of the loss, that the first mortgagee is entitled to recover the same amount upon 
the other two policies, and that upon payment those companies would then become 
subrogated to the rights of the mortgagees to the extent of the insurance paid, 
so that the owner of the premises would not be receiving double indemnity for his 
loss. The defendant, on the other hand, contends that it is liable only for its pro- 
portion of the total loss of $671.21. 

There is no doubt that the mortgagee clause in the policy makes a separate and 
independent contract between the defendant and the plaintiff and that plaintiff 
takes the same benefit from the insurance as if he had received a separate policy 
free from the conditions imposed upon the owner. Hastings v. Westchester Fire 


¢ 
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Ins. Co., 73 N. Y. 141; Eddy v. London Assurance Corp., 143 N. Y. 311, 322, 38 
N. E. 307, 25 L. R. A. 686; Goldstein v. National Liability Ins. Co., 256 N. Y. 26, 
32, 175 N. E. 359; Heilbrunn v. German Alliance Ins. Co., 140 App. Div. 557, 559, 
125 N. Y. S. 374, affirmed 202 N. Y. 610, 95 N. E. 823. 

The policies, however, also contained the usual standard clause as to other 
insurance, as follows: “This Company shall not be liable for a greater proportion 
of any loss or damage than the amount hereby insured shall bear to the whole in- 
surance covering the property whether valid or not and whether collectible or not.” 

Where, in pursuance of the obligation imposed upon him by plaintiff’s mort- 
gage, the owner has procured other insurance for the benefit of the plaintiff, this 
clause of the policy should apply, and plaintiff should be entitled to recover only 
the proportionate share of the loss from the defendant in this action; and, where 
the owner is thus fulfilling the terms of its covenant with the plaintiff, actual 
knowledge by plaintiff of the other insurance should not affect his rights or the 
defendant company’s liability as to this. 

Under this view, the defendant becomes liable here for one-half the total loss 
or $671.21. This conclusion involves no question of double payment or subrogation, 
but makes this insurance policy exactly what it was intended to be—indemnity for 
loss to an insurable interest. See Savarese v. Ohio Farmers’ Insurance Co., 260 
N. Y. 45, 62, 182 N. E. 665. 

The court finds no fraud on the part of the insured, and therefore directs 
judgment for the above amount in favor of the plaintiff, with taxable costs. 


FURDOCK v. WASHINGTON MUT. FIRE & STORM INS. CO. 
Superior Court of Pennsylvania. Dec. 16, 1933. 
169 Atlantic Reporter 385. 
2. INSURANCE. 


Evidence failed to show that insured kept kerosene on premises in violation of 
fire policy and statute so as to bar recovery on fire policy for destruction of 
premises by fire (35 PS § 1181). 

Evidence disclosed that premises were in rural district, and that 
insured had kept kerosene on premises for their own use and also for 
small sales to neighbors, and that insured rented premises to another who 
also kept small quantities of kerosene, but there was no evidence that, 
after insured moved back into premises, kerosene was kept on premises, 
except that after fire an ermpty metal drum was taken from cellar which 
bore evidence of bulging. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal No. 3, April term, 1934, from judgment of Court of Common Pleas, 
Jefferson County, No. 118, October term, 1931; James A. Chambers, Judge, Fifty- 
Third Judicial District, Specially Presiding. 

_  Assumpsit on a fire insurance policy by Mrs. Mike Furdock against the Wash- 
ington Mutual Fire & Storm Insurance Company. Judgment for plaintiff for 
$1,378, and defendant appeals. 

Affirmed. f 

Argued before Keller, Cunningham, Baldrige, Stadtfeld, Parker, and James, 
JJ. 

W. N. Conrad, of Brookville, for appellant. 

Lisle D. McCall, of Dubois, and Alexander S. Scribner, of Brookville, for 
appellee. 

BALDRIGE, Judge. 


This action was brought on an insurance policy, in the sum of $1,800, cover- 
ing a two-story frame house and contents, issued by the defendant on June 16, 
1926, effective for a period of five years. The house was occupied by the plaintiff 
and her husband until 1928, when he died, and she continued to occupy it until 
May, 1929. During the life of the husband, kerosene in a metal drum of a 
capacity of 50 gallons was kept in the cellar. This property, used as a home, is in 
a rural district, and the kerosene no doubt was kept primarily for their own use. 
The few sales of kerosene that were made were evidently to accomodate their 
neighbors. The plaintiff vacated the house in 1929 and leased it to Floyd Sprague, 
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who remained in it for one year, when the plaintiff again took possession of it. 
Sprague also kept some kerosene on the premises, not exceeding 15 gallons at a 
time. But there is no evidence that any kerosene was on the premises after plain- 
tiff resumed possession in June, 1930. During the summer of 1930 the defendant 
recognized that the insurance was in force by paying a small claim for loss sus- 
tained through a hailstorm, and, in January. 1931, made an assessment on the 
policy, collecting from the plaintiff the sum of $12.40. 

A fire entirely destroyed the premises on April 3, 1931. Suit was brought, 
and the only defense set up was that the house had been vacant for more than 
ten days. On the second day of the trial, the defendant abandoned its original 
position and filed an additional affidavit of defense by permission of the court, 
alleging that kerosene was kept on the premises, contrary to the provisions of 
the policy and in violation of the regulations of the Pennsylvania state police, 
governing the storage of kerosene, etc. The court held that there was no evidence 
of any violation of the law or the provisions of the policy, and submitted to the 
jury the other issues of fact, consisting of alleged fraud and the amount of the 
loss. A verdict for the plaintiff of $1,378 was rendered. This appeal followed. 

{1, 2] The sole question raised by the appeal is whether the storing of kero- 
sene on the premises, as disclosed by the record, defeated the plaintiff’s right of 
recovery. The policy provided that it should be annulled if the insured kept 
“petroleum, or any of its products of greater inflammability than kerosene oil of 
the United States standard (which last may be used for lights and kept for sale 
according to law but in quantities not exceeding five barrels, provided it be drawn 
and lamps filled by daylight or at a distance not less than ten feet from artificial 
light.)” Certain rules and regulations adopted by the state police, under the 
authority of section 1 of the Act of April 27, 1927, P. L. 450, No. 291 (35 PS § 
1181), providing, inter alia, that not more than five gallons of kerosene shall be 
kept in any building, except in safety containers or tank, etc., were offered to the 
jury. We think it is unnecessary to analyze these rules and regulations, decide their 
effect upon the policy, or further mention them, as the defendant failed to prove 
that there was any kerosene whatever on the premises after the plaintiff last took 
possession, which was approximately one year before the fire. The defendant 
endeavored to prove the presence of kerosene in the house by showing that a 
metal drum was taken from the cellar of the burned premises, which bore evi- 
dence of bulging, which the defendant contended was the result of containing 
kerosene which had exploded. The court properly held that the witness, a machin- 
ist and welder, called to establish that contention, did not qualify as an expert to 
give an opinion on those technical questions. The record, therefore, is devoid of 
any testimony that kerosene was on the premises after Sprague’s removal. 


We think the principle involved is ruled by McClure v. Mutual Fire Ins. Co., 
242 Pa. 59, 88 A. 921, 48 L. R. A. (N. S.) 1221. An attempt was made in that 
case to defeat a recovery on an insurance policy on the ground that there was a 
violation of its conditions in the keeping of gasoline, illuminating oil, and gun 
powder on the insured premises, thereby increasing the hazard. The tenant in the 
insured building conducted a general store and kept the prohibited articles as 
merchandise for sale to his customers. About two years prior to the fire, the store 
business was closed, and the merchandise, including the gasoline, etc., was removed. 
The insured paid thereafter two annual premiums. The question arose as to 
whether the policy had been rendered absolutely void or only suspended during 
the time the objectionable merchandise had been kept on the premises. Mr. Justice 
Elkin, in a very exhaustive and well-considered opinion, reviewed many of the 
authorities, some of which were in conflict. In the course of this opinion he said 
(page 63 of 242 Pa., 88 A. 921, 923): “When a prohibited article had been kept 
or used on the insured premises, but the insurer had not declared a cancellation 
or forfeiture of the policy on that account, and the keeping or use or the article 
had been discontinued prior to the happening of the fire * * * the keeping or 
use of the article did not absolutely avoid the policy, but merely suspended it 
during the continuance of the violation. [Citing numerous authorities.]” 

The appellant relies largely upon the case of Kramer v. Rhode Island Ins. Co., 
97 Pa. Super. Ct. 27, where merchandise of the kind usually kept in a grocery, 
meat market, and dry goods store was covered by the policy, which provided that, 
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unless otherwise stipulated, the insurers should not be liable for a loss while 
explosives were kept, used, and allowed on the premises. The evidence clearly 
showed that there was a quantity of dynamite at the plaintiff's place of business, 
kept for sale to miners. This case is readily distinguishable in its facts from the 
one at bar. 

This disposes of the only issue raised in the statement of the questions 
involved. 

Judgment is affirmed. 

Trexler, P. J., absent. 





CENTRAL ICE CREAM & CANDY CO. v. HOME INS. CO. No. 137235. 
Supreme Court of South Carolina. Nov. 27, 1933. 
171 Southeastern Reporter 797. 
4. INSURANCE. 


Acceptance of fire policy by insured without noticing mistake will not generally 
preclude his having mistake corrected, notwithstanding failure to read policy or 
careless reading of it. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Common Pleas Circuit Court of Richland County; M. S. Whaley, 
Judge. 

Action by the Central Ice Cream & Candy Company against the Home Insur- 
amce Company. Decree for plaintiff, and defendant appeals. 

Affirmed. 

The decree of Judge Whaley, directed to be reported, follows: 

This action was commenced by the service of a summons and complaint by 
the plaintiff, on the defendant, asking for a judgment in the sum of $2,000 by 
reason of.a fire loss under a policy of insurance issued by the defendant to the 
plaintiff. The defendant answered admitting the issuance of the policy and that 
it was in force at the time of the loss. The defendant set up, by way of affirma- 
tive defense, the following clause in the policy: “This policy does not insure. 
While the property insured hereunder is located, (a) In or on the premises of 
the assured.” 

It also admitted the destruction of the property by fire, but alleged the prop- 
erty was in or on the premises of the assured at the time of the loss. 

’ The plaintiff petitioned this court that it be allowed to file a reply to the 
answer of the defendant setting out in the reply that the above-mentioned clause 
was inserted in the policy by reason of a mutual mistake, and that it was the 
real intention of the parties and the real contract of the parties that the property 
was to be insured at all times regardless of location, and that the court should 
reform the policy so as to make it conform to the real agreement of the parties. 

It was agreed between the plaintiff and the defendant that the court should 
dispose of all of the legal issues involved in the case, and that the equitable issue 
of reformation be reserved for decision, and that the court take up the matter of 
reformation after the legal issues had been disposed of. 

That after hearing argument from both the attorneys for the plaintiff and the 
defendant, the court did pass an order on the 9th day of March, 1933, allowing 
the plaintiff to file a reply to the answer of the defendant asking for a reforma- 
tion of the contract on the ground of mutual mistake. 


By consent of the parties the matter of the reformation of the policy was 
heard by me on the 17th day of April, 1933, at which time both the plaintiff and 
the defendant introduced tsetimony and made arguments. 

Mr. W. H. Caughman, manager, of the plaintiff corporation, testified that at 
the time of the issuance of the policy he and Mr. A. S. Gaillard, the agent of the 
defendant, had agreed that for the stipulated premium the defendant would insure 
the ice cream cabinets of the plaintiff wherever they might be located, and that 
the cabinets would be covered at all times. He further testified that in the conduct 
of the plaintiff's business it was absolutely necessary for some of the cabinets to 
be in the plant of the plaintiff for storage, repair, etc., and that during the 
winter season of the year more of them would be in the plant of the plaintiff than 
in the summer season of the year. Mr. Caughman, also testified that when the 
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policy was delivered to him, May 27, 1927, he did not read it but placed it in his 
safe where it remained until the loss, and that the reason he did not read the 
policy was because he thought that it had been written by the defendant according 
to the agreement between him and Mr. Gaillard. He further testified that he 
carried no other insurance on these cabinets while they were in his plant and that 
Mr. Gaillard was advised of this fact, and that premiums were paid on the total 
number of cabinets during the entire life of the policy regardless of whether they 
were in the plant of the plaintiff or not. 

Dr. W. E. Caughman testified that he is an officer of the plaintiff corporation, 
though not present when the original agreement was made, that from conversations 
had with Mr. Gaillard from time to time he was under the impression that the 
cabinets were covered at all times without any restriction as to location. 

Mr. A. S. Gaillard, the agent of the defendant, testified that his memory was 
not clear, as to the retails surrounding the issuance of the policy, but that when 
the loss occurred (the cabinets having been destroyed in the plant of the plain- 
tiff), he reported the loss to his company, the defendant, as a loss under the 
policy, and that he thought the cabinets were covered while in the plant of the 
plaintiff. He also introduced letters in which he had written the home office of the 
defendant asking for a blanket policy over all of the cabinets of the plaintiff. 

The evidence is, to me, clear, unequivocal, and convincing that the real con- 
tract between the plaintiff and the defendant was that the cabinets were to be 
insured at all times regardless of location and that the above-mentioned clause 
was inserted by mutual mistake of both the plaintiff and the defendant. 

The issue present is: Is the ,plaintiff entitled to have the contract of insur- 
ance reformed so as to express the real intention and agreement between the 
parties? 

[1] It is well settled in this state that both legal and equitable issues can be 
settled in the same action, the legal issues for the jury, and the equitable issues 
for the court, and that the order in which the issues are to be tried is discretion- 
ary with the court; however, in this case, it was agreed that the legal issue was 
to be tried first. W. B. Boyle Co. v. Automobile Ins. Co., 168 S. C. 63, 166 S. E. 
886, filed December 13, 1932; Henderson v. Rice, 160 S. C. 307, 158 S. E. 258; 
Knox v. Campbell, 52 S. C. 461, 30 S. E. 485. 

[2] It is a well-settled principle of law that, where there has been a mutual 
mistake of the parties as to the terms of a written instrument, a court of equity 
will reform the contract so as to make it conform to the real intention of the 
parties, and this principle is recognized in South Carolina in numerous cases. 
Groce v. Benson et al., 168 S. C. 145, 167 S. E. 151; W. B. Boyle v. Automobile 
Ins. Co., cited above; Henderson v. Rice, cited above; Blassingame v. Greenville 
County, 134 §S. C. 324, 132 S. E. 616. Also referred to in the following cases: 
itheridge v. Aftna Ins. Co.. 102 S C 313. 86 S. E. 687, 691: Montgomery v. Ins. 
<. 67 S. C. 399, 45 S. E. 934, 935; Pearlstine v. Ins. Co., 74 S. C. 246, 54 S. E. 
72. 

[3] As to whether or not the plaintiff should be denied the relief sought by 
reason of its not having read the policy, I think that the general rule in regard 
to this proposition is clearly stated in the case of Del. Ins. Co. v. Hill (Tex. Civ. 
App.) 127 S. W. 283, also cited with approval in the case of Dickenson County 
Bank y. Royal Exc. Assur., 157 Va. 94, 160 S. E. 13, 76 A. L. R. 1216: “Since, 
if assured accepts a policy without dissent, it is presumed he knows its contents, 
the burden is on him, in a proceeding to reform it for mistake, to prove that he 
did not know its contents when it was accepted, as by showing that when he 
received it he put it away without inspection, or that he relied on the insurer’s 
knowledge and supposed he had drawn it correctly.” 

[4] It is also generally held that a party is not held to the same degree of 
care in contracts that are based on forms such as fire insurance contracts, as he 
would be in other forms of agreements. The cases in support of this proposition 
are very numerous, and I think the following quotation from Ruling Case Law, 
vol. 23, p. 351, par. 47, is applicable: “The fact that insured accepted a policy of 
fire insurance without noticing a mistake is generally held not to preclude him 
from having the mistake corrected, even though he failed to read the policy over 
or carelessly read it. Policies of fire insurance are rarely examined by the insured. 
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The same degree of vigilance and critical examination would not be expected or 
demanded as in the case of some other instruments. * * *” 

[5] I am of the opinion, after taking all of the facts and circumstances of the 
case into consideration, and in view of the foregoing authorities, that the plaintiff 
has made out a case that is clear and convincing that the contract of insurance 
should be reformed so as to make the contract express the real intention of the 
parties, which was that the property of the plaintiff was to be insured at all times 
regardless of location, so therefore, it is ordered that the contract of insurance, 
above mentioned, between the plaintiff and the defendant be, and is hereby, 
reformed by striking out the clause, or clauses, restricting the coverage so as to 
make said policy insure the property of the plaintiff, therein described, regardless 
of location, and that this reformation shall take effect as to the date of the policy. 

Benet, Shand & McGowan and W. C. Boyd, Jr., all of Columbia, for appellant. 

Jas. A. Hutto and John Hughes Cooper, both of Columbia, for respondent. 

BLEASE, Chief Justice. 

[6] This is a cause in equity. The appellant raises no question as to any legal 
proposition depended upon by the trial judge in his decree. The only question 
raised is that the evidence did not support the conclusion reached. 

The burden is on the appellant to show that there was an error below in the 
findings of fact. Our examination of the record does not convince us that there 
was such error. 

The decree of the county judge, which will be reported, is affirmed. 

Stabler, Carter, and Bonham, JJ.. and W. C. Cothran, A. A. J., concur. 


DAVIS v. TNA INS. CO. 
Court of Appeals of Tennessee, Eastern Section. Feb. ——, 1932. 
Certiorari Denied by Supreme Court May, 1932. 
65 Southwestern Reporter (2d) 235. 
1. INSURANCE. 

Where insurer’s adjuster investigated fire and without objection accepted 
proofs of loss which he had assisted in preparing, insurer could not assert proofs 
of loss were not properly furnished, notwithstanding execution of nonwaiver agree- 
ment at time of investigation. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


2. INSURANCE. 

Nonwaiver agreement, reciting that insurer’s investigation of fire should not 
waive or invalidate any conditions of fire policy, was not waiver of subsequent 
acts of insurer or its agent. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

3. INSURANCE. 

Storing automobiles, from which batteries had been removed in barn without 
securing insurer’s permission, held not violation of fire policy provision prohibiting 
storage of automobiles in barn without insurer’s permission. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

Appeal from Chancery Court, Campbell County; J. H. Wallace, Chancellor. 

Suit by R. D. Davis against AStna Insurance Company. From a decree for 
complainant in the sum of $500 on a fire insurance policy covering a barn or its 
contents that were wholly destroyed by fire on the night of August 3, 1926, or 
early in the morning of August 4, 1926, defendant appeals. 

Affirmed. 

Brown & Brown, for complainant. 

E. H. Powers, of Jacksboro, and Johnson & Cox, of Knoxville, for defendant. 

Snopcrass, Judge. 

The chancellor’s opinion disposing of the case is as follows: 

“The complainant is seeking to recover from the defendant the sum of $500 
plus 25 per cent. penalty for the loss of property which it is insisted was insured 
under a policy issued by defendant on November 1, 1924, and destroyed by fire the 
night of August 3, 1926. Counsel for defendant insists that no proof of loss was 
furnished as required by the policy of insurance. With reference to this conten- 
tion I find that the fire occurred during the night of August 3d, perhaps just a 














Fire] Davis v. Aitna Ins. Co. 943 


little after midnight. On September 1, 1926, H. F. Jennings, an adjuster for de- 
fendant, and a Mr. Huff, an adjuster for the Hartford Insurance Company which 
had issued a policy on some of the property destroyed in said fire, met in the 
ofice of W. B. Siler, a local insurance agent in Jellico, Tenn., at which time the 
fire seems to have been fully discussed and what purported to be a proof of loss 
containing a list and the value of the property covered by the policy sued on and 
destroyed by said fire, and Mr. Jennings was furnished at said time the original 
or copy of same, which he helped to make out, or at least made suggestions as 
to what should go into said report. He took the same, kept it, and asked for no 
further report, and made no complaint as to same and pointed out no defects. 
Under these circumstances, I am of opinion that defendant cannot be heard to 
say that the proof of loss was insufficient. 

“It is next insisted that the policy sued on covers a house and does not cover 
the property sued for. In my opinion this contention is unsound. The policy was 
intended to cover the contents of the barn destroyed as well as a dwelling house. 
It was so understood and treated by both parties. 

“It is contended that complainant in his evidence has testified to the loss of 
property not mentioned in the policy. It is true that the complaint did show the 
loss of considerable property not covered by the policy but at the same time he 
shows that property of the value of more than $500 that was covered by the policy 
was destroyed. 

“Tt is also insisted by defendant that there was no notice given to it of the 
fire as required by the policy. Just how notice of this fire was conveyed to defend- 
ant the record does not show, but we do not deem this material, since evidently it 
learned of it in some way, sent its adjuster on the ground, and while there he 
made personal investigation and assisted in making out a list of the property 
destroyed. A formal written notice could have served no purpose and defendant 
has not been prejudiced in any way on account of the failure to give further notice 
than was given. Complainant was lured into the belief that nothing more in the 
way of proof of loss or notice would be required. On page 7 of his deposition the 
adjuster, Mr. Jennings, says that he took the matter of adjustment a few days 
after notice of the fire. 

“What is called a nonwaiver agreement was entered into between complainant 
and defendant on September 1, 1926. The last paragraph thereof says that it was 
the intent to preserve the rights of all parties without regard to the liability of the 
parties of the second part, the intention of the agreement being to preserve the 
rights of the defendant. I do not think it can have more read into it. It had the 
right to waive a formal proof of loss and notice or to object to and point out such 
defects as it might conceive to be in such as may be furnished. It had this right 
hoth before and after the agreement was signed. The defendant throuch its ad- 
juster went out and received without objection what complainant thought to be a 
satisfactory proof of loss and made no question at the time. It cannot ask now 
for more. The nonwaiver agreement did not present a waiver of subsequent acts. 
See Standard Grocery Co. v. National Fire Ins. Co., 161 Tenn. page 644, 32 S. 
W.(2d) 1023. 

“It is insisted that under the terms of the policy the complainant breached its 
terms by the storage of automobiles in the barn that was burned. The policy does 
prohibit the storage of automobiles, but inasmuch as it is not shown that the 
storage of said automobiles contributed to the loss or increased the hazard, I am 
of opinion that the provisions should be strictly construed, that it unquestionably 
meant whole automobiles, not parts of such as from which the batteries had been 
removed. With the batteries removed there can be no special risk by the presence 
of the automobile. 

“It is insisted that complainant cannot recover for a loss that occurred on Au- 
gust 4, 1926, when he alleges in his bill that it occurred on September 3, 1926. I 
do not think this material, but complainant will be permitted to so amend his bill 
as to conform to the facts. 

_“The equities are all with the complainant. He has acted in good faith. He 
paid his premium. He had a loss, and while it must be admitted that there is 
much force in some of the positions taken by defendant, it has not suffered because 
of any of the matters complained of, and a decree should be entered against it 
ior $500 and interest from the time the bill was filed. No penalty will be allowed.” 
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While the assignments of error are seven in number to the effect that the 
chancellor erred in rendering any judgment against the appellant; and that he 
erred in holding that the defendant had waived proof of loss, notwithstanding the 
nonwaiver agreement, and in treating the nonwaiver agreement as a nullity; and 
that he erred in rendering the judgment for the full amount of the policy, notwith- 
standing the fact, it was insisted, that the record showed and the court found that 
another insurance company had insurance paid upon the same property and the 
other insurance company paid its part of the loss; and that he erred in holding that 
the storage of automobiles in the barn did not add to the hazard or risk; and that 
finally the court erred in allowing the complainant on the day of trial to amend 
his bill—we are nevertheless of the opinion that the chancellor’s disposition of the 
case was in entire accord with the equities and right of the transaction. 

It was not denied but what the policy which was found and produced was in 
existence at the time of the fire and no serious contention but what it covered the 
articles sued for as having been consumed in the barn that was burned. At least, 
it was abundantly proven that the articles amounting to $1,067 in value were 
covered by the policy and that they were burned. 

We think this policy covered in the sum of $1,000 personal property against 
loss by fire. Five hundred dollars of this sum was on horses and cows, and “No. 
6—$500.00, on vehicles (excepting automobiles and motorcycles, storage and use of 
which is prohibited unless permission is specifically endorsed hereon) ; robes, horse 
and carriage equipment, bicycles in use; hay, grain, feed, coal and wood; me- 
chanic’s, carpenter, barn and garden tools and implements; all only while contained 
in above described barn.” 

There was no stock in the barn or lost, hence No. 5 in the policy evidenced no 
liability at all. 

Item No. 1 covered the dwelling house and was in the sum also of $500, mak- 
ing the total amount of the policy thus confined to be in the sum of $1,500. 

[1] There is no question of the statute of limitations of one year. The fire 
occurred late in the night of August 3d, or early in the morning of August 4, 1926. 
The bill was filed August 2, 1927. Soon after the fire, Mr. Davis, the insured, called 
up the local agent of the AStna and informed the agent of the fire. Evidently, the 
agent informed the home office, but whether in writing it does not appear. At any 
rate, the matter was referred to by the home office to an adjuster. In addition to 
the circumstances found by the chancellor in relation thereto, Mr. Murphy, the ad- 
juster, to whom the matter was referred, testified as follows: 

“QO. Were you the adjuster to whom this loss was referred for the AZtna 
Insurance Company? A. Yes, sir. 


“Q. Just go ahead and state your connection with it, if any. A. Well, the loss 
was assigned to my office in due form, which means nothing more than a loss that 
occurred and that the matter was referred to me for investigation and adjustment, 
if adjustment was in order. I assigned the loss to Mr. Jennings, an employee of 
my office, for the purpose of investigating, and the adjustment proceeded. * * * 


“Mr. Jennings went to Jellico, or rather I think he stopped in Jellico on his 
return from a loss at Clairfield, Tennessee, and he and Mr. Wood Huff, adjuster, 
who represented the Hartford Insurance Company, went into negotiations which 
resulted in the statements that he has made. On Mr. Jennings return from 
Jellico he made a detailed report to me as to the conditions which he found, after 
he and Mr. Huff had jointly with Mr. Davis, executed a nonwaiver agreement. I 
made my report to the company, and their reply was, that probably it would be 
better to allow the assured to mature his own claim. So far as my office was con- 
cerned, negotiations stopped.” 

Mr. Murphy testified, regarding the waiver, that it spoke for itself; that “it 
is an instrument and agreement that both the assured and the representative of 
the company enter into which permits the negotiations without either party waiving 
any of their rights.” 

The nonwaiver agreement that was signed is as follows: ; 

“It is hereby mutually agreed and understood by and between R. D. Davis, of 
the first part and the Hartford Fire Insurance Company of Hartford, Conn. and 
other Companies signing this agreement, parties of the second part, that any action 
taken by said parties of the second part in investigating the cause of fire or 





Fire] Davis v. Aitna Ins. Co. 945 


investigating and ascertaining the amount of loss and damage to the property of 
the party of the first part caused by fire alleged to have occurred on August 4th, 
1926 shall not waive or invalidate any of the conditions of the policies of the par- 
ties of the second part, held by the party of the first part, and shall not waive or 
invalidate any rights whatever of either of the parties to this agreement. 

“The intent of this agreement is to preserve the rights of all parties hereto and 
provide for an investigation of the fire and the determination of the amount of 
the loss or damage, without regard to the liability of the parties of the second part. 

“Signed in duplicate, lst day of September 1926. 

. “R. D. Davis 

“Hartford Fire Insurance Co. 

“By Wood Huff, Adjuster 
“ZEtna Insurance Company 

“By H. F. Jennings, Adjuster.” 

It appears from the proof that at this meeting the complainant and the insur- 
ance companies went carefully over all the items of personal property that were 
lost in the fire and eliminated all articles not covered and a value was placed upon 
the articles so covered, as the same appears on Exhibit A to deposition of R. D. 
Davis, pages 91 and 92 of record. This list appears to have been sworn to on May 
29, 1927, and afterwards in that form presented to the company; but it was what 
was finally made up and filed with the adjusters after a consideration by them of 
the items on Exhibit B to Mr. Jennings’ deposition which contained two sets of 
figures, being what was claimed and what some of the articles were represented 
to have cost Mr. Davis. 

Mr. Jennings said that this list in this exhibit was what Mr. Davis furnished 
when they took the matter up with him under the nonwaiver agreement as being 
the implements, machinery, and hay that were destroyed in the fire. He said that 
there were objections as to a good many of the items, and he took them out and 
had the stenographer in Mr. Siler’s office copy a new list leaving out a large 
number of these items, and this new list the proof shows to have been that 
embodied in said Exhibit A to Mr. Davis’ deposition. 

This list thus made up after discussion and objection, we think the proof shows, 
is what was delivered to both these companies without any objection as to its 
final sufficiency, and upon which the Hartford Company settled, paying the sum of 
$597.25 on the barn and its contents. 


Mr. Davis says regarding what took place that he had a report already made 
out and that the adjusters picked out some articles that they were not liable on 
they said. And he said he signed the papers they asked him to sign and they said 
that was all; that they made up some papers there, “and I swore to all of them is 
the best of my recollection.” 


Mr. Jennings, who seemed reluctant to admit any of the implications that 
might be predicated upon this meeting for adjustment and apparently sought to 
minimize the importance of any part he took in it, was asked this question, “State 
whether or not any proof of loss was furnished to your company—sworn proof of 
loss, as required by the terms of the policy?” and he answered, “No, sir.” But 
he assisted in the objections and negotiations which led up to the final list which 
it appears he received and was forwarded to his company whether sworn to or 
not according to the terms of the policy, it being stated that that was all. 

There can be no doubt, we think, but what complainant Davis lost these articles 
of the rise of $1,000 in value covered by this policy to the extent of $500 as it 
appears. He seems to have lost in addition thereto $3,200 in other personal prop- 
erty that was lost in the fire besides the barn, a building 40 x 60, two-story, with a 
metal roof and about twenty stalls and a shed upon one side, which would cost to 
replace some $1,500. 

It appears that all the insurance complainant had was wholly inadequate to 
protect him from serious loss had he collected at all, and there was no question 
of salvage. The property was wholly destroyed. There was no ground to question 
the loss or its volume. The parties met there to investigate and make an adjust- 
ment, which they did, and the Hartford paid its proportion and there was abso- 
lutely no reason resting in good faith why the other company, the defendants, 
should not have paid the full amount of the policy. And we find from the circum- 
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stances that the complainant was led to believe that both companies were entirely 
satisfied with the proofs of loss. 

Notwithstanding the nonwaiver agreement, we think under the circumstances 
of this case it was and is nonoperative in so far as any defense might be predicated 
upon any matter of proof because of the later action of the parties which we think 
would operate fraudulently if it did not estop them. Having adjusted the matter 
in the way and form they did, and under circumstances calculated to lead com- 
plainant to believe that he had done all that was required, if it was not expressly 
so agreed, while the nonwaiver agreement that was signed is or was a valid agree- 
ment if it had been pursued in good faith and complainant had been notified imme- 
diately that the proofs were not satisfactory. 

[2] We entirely agree with the chancellor in his statement that: 

“The defendant through its adjuster went out and received without objection 
what complainant thought to be a satisfactory proof of loss and made no question 
at the time. It cannot ask for more. The nonwaiver agreement did not prevent 
a waiver of subsequent acts.” See Standard Grocery Co. v. National Fire Ins. Co., 
161 Tenn. page 644, 32 S.W.(2d) 1023. 

[3, 4] We also agree with the chancellor that lacking equipment that would 
fully constitute a perfect machine, and especially any combustible material or fuel 
to make them dangerous, they were not in such shape as would require any per- 
mission of the company that they might be stored and therefore no impediment 
to any recovery in the case and certainly no reversible error was committed in 
the amendment allowed to make the pleadings conform to the proof had it been 
material to do so. 

We are satisfied with the chancellor’s decree. The assignments are overruled, 
and it is affirmed, with costs against appellants and their securities. 

Portrum and Thompson, JJ., concur. 


PROPECK v. FARMERS’ ee INS. -* OF GRAYSON COUNTY. 
o. 11307. 
Court of Civil Appeals of Texas. Dallas. Nov. 18, 1933. 
65 Southwestern Reporter (2d) 390. 
1. INSURANCE. 


Where insured settles with or releases tort-feasor from liability for fire loss 
before being paid by insurer, insurer’s right to subrogation against tort-feasor is 
lost, though to extent of payment insurer is relieved of liability. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

2. INSURANCE. 


Neither subrogation nor set-off is available to insurer, where fire loss exceeds 
amount recovered from insurer and tort-feasor. 

(For other cases, see Insurance, Dec. Dig. §§ 603, 606[1].) 

Appeal from Grayson County Court; A. §. Noble, Judge. 

On rehearing. 

Former opinion modified, and judgment below reversed and rendered. 

For former opinion, see 63 S.W.(2d) 227. 

J. H. Randell, of Denison, for appellant. 

B. F. Gafford, of Sherman, for appellee. 

Looney, Justice. 

In its second motion for rehearing, appellee contended that, to the extent of 
the damages collected by appellant from the Missouri-Kansas & Texas Railroad 
Company, whose alleged negligence caused the destruction of the insured prop- 


erty, appellee would be entitled to relief from liability on the judgment in favor 
of appellant. 


[1] Neither the issue of subrogation nor the right to an offset was pleaded 
in the court below, the matter being called to our attention for the first time in 
appellee’s second motion for rehearing. However, appellant had seemingly recog- 
nized appellee’s equitable right to subrogation, in that he alleged that at first he 
did not press appellee for settlement, but endeavored to collect damages from the 
railroad company, and to that end instituted suit against the company; but the 
result of the suit was not disclosed, nor were we advised by the record what, 





Fire] Kelmenson v. British America Assurance Co. 947 


if any amount, was collected by appellant as damages from the railroad company. 
In the court below appellee stood altogether upon its defense of nonliability, so, 
in that status of the pleadings, we were not called upon to adjudicate the question 
of subrogation or set-off. We thought, however, that if the case was left in a 
situation that would permit appellant to recover the full amount of the loss, with- 
out accounting to appellee. for the damages collected from the railroad company, 
a probable injustice might result, as the rule seems to be well settled that, if an 
insured settles with or releases a third party (the railroad company in the instant 
case) from liability for the loss before being paid by the insurer, the latter’s right 
to subrogation against the third party would be lost, but to the extent of the 
payment made by the third party to the insured, the insurer should be relieved of 
liability. 26 C. J. 459, § 623f, and authorities cited. So, to avoid possible injustice, 
we sustained appellee’s second motion for rehearing, set aside our judgment in 
favor of appellant, and thereupon rendered judgment as before; but believing that 
appellee was entitled to an offset, to the extent of the net damages collected from 
the railroad company, we remanded the cause to the trial court, with directions 
to ascertain the facts and release appellee from liability on the judgment, to the 
extent of damages, if any, collected from the railroad company, less expenses of 
collection. 

[2] We now have under consideration appellant’s motion for rehearing, in 
which he complains vigorously of the order remanding the cause with instructions, 
his contention being that, if his loss from the destruction of the items inSured— 
i. e. the barn and the feed stuff therein—exceeds the amount recovered from the 
insurer and railroad company, less cost”to collect, neither the right of subrogation 
nor set-off would exist. We have reached the conclusion that the contention of 
appellant is correct, as it seems to be well settled that neither subrogation nor 
set-off is available to an insurer if the loss is in excess of the amounts recovered 
from the insurer and the third party, causing the loss. See 26 C. J. 460, § 624; 
Camden Fire Ins. Ass’n v. Missouri, etc., Ry. Co., 175 S. W. 816, 821; Washtenaw 
Mut. Fire Ins. Co. v. Budd, 208 Mich. 483, 175 N. W. 231. 

As the questions of subrogation and set-off are not properly before us by 
either pleadings or proof, we realize the utter futility of any attempt on our part, 
by instructions to the trial court, to compose these questions; hence, we have 
concluded to set aside the judgment rendered on appellee’s second motion for 
rehearing, and to again render judgment for appellant as originally, but without 
prejudice to the right of appellee to establish in a separate proceeding its right 
to set-off, if, under the doctrine announced in the authorities above cited, the 
facts should justify such claim. 

We therefore sustain appellant’s motion for rehearing, set aside the judgment 
rendered on appellee’s motion for rehearing, and render judgment as originally 
for appellant, but without prejudice to the rights of appellee, as above indicated. 

Appellant’s motion for rehearing sustained; judgment below reversed and 
rendered for appellant. The opinion written on appellee’s second motion for rehear- 
ing is withdrawn. 


KELMENSON v. BRITISH AMERICA ASSUR. CO. No. 7599. 
Supreme Court of Appeals of West Virginia. Nov. 28, 1933. 
171 Southeastern Reporter 904. 

1. INSURANCE. 

Substantial compliance with iron-safe clause in fire policy is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 
2. INSURANCE. ‘ 
_ . Under iron-safe clause in fire policy, books need not be kept scientifically, 
it being sufficient if insured’s records are such that person of ordinary intelligence 
= is accustomed to accounts can ascertain with reasonable certainty amount of 
OSS. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 
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INSURANCE. ThA 7 

Provision in iron-safe clause in fire policy requiring inventory and provision 
requiring set of books should be construed together. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 
4. INSURANCE. ; 

Fire policies do not exact vain thing of insured. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 
5. INSURANCE. 

List showing number and weight of bags of wool stored in warehouse, sup- 


plemented by cost of wool, constituted inventory sufficient to comply with iron- 
safe clause of fire policy. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


Syllabus by the Court. 

1. Substantial compliance with the iron-safe clause in fire insurance policies 
is all that is requisite in this state. 

2. It is not necessary under the iron-safe clause that books should be kept 
scientifically or according to any particular system. The clause is satisfied if the 
records of the insured are such that a person of ordinary intelligence who is 
accustomed to accounts (with the assistance of those who kept or understand 
the books), can ascertain with reasonable certainty the amount of the loss. 

3. The provision in the iron-safe clause requiring an inventory and the 
provision requiring a set of books, may be read together. 

4. An insurance policy does not exact of the insured the performance of a 
vain thing. 

Error to Circuit Court, Pocahontas County. 

Action by H. Kelmenson against the British America Assurance Company. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 


Steptoe & Johnson, Stanley C. Morris and J. Horner Davis, 2nd, all of 
Charleston, for plaintiff in error. 


F. R. Hill and A. P. Edgar, both of Marlinton, for defendant in error. 
HatcuHer, Judge. 


This is an action to recover insurance on wool consumed or damaged by fire. 


The plaintiff obtained a judgment for $4,000, the full amount of the policy, and 
the defendant was allowed a writ of error. 


The defendant introduced no evidence, and does not controvert plaintiff's 
loss of a quantity of wool by fire. The major defense is that the inventory made 
and the books kept by plaintiff do not comply with the “iron safe clause” of the 
policy. That clause is the conventional one requiring “a complete itemized inven- 
tory of stock on hand”; and that the insured will keep a set of books “which 
shall clearly and plainly present a complete record of business transacted, 
including all purchases, sales and shipments from date of inventory,’ etc. (The 
italics are ours.) 

[1, 2] The plaintiff is a small town merchant. The policy was issued to 
him on February 27, 1932, and insured against loss and damage by fire “wool, 
loose, in bales, bundles or bags” while kept in the building occupied by plaintiff 
as a store, etc. The wool in question was bought in 1931 and was ungraded. 
In June and July of that year, the wool was packed in bags which were numbered 
and weighed by plaintiff and then stored in the warerooms of his store house. 
The total number of bags was 146 and the total weight of the wool (after 
allowance for tare) was 23,539 pounds. The number and weight of each bag 
was entered on loose ledger sheets by the plaintiff about July 15, 1931. Those 
ledger sheets were introduced in evidence. The defendant’s brief criticizes the 
sheets as follows: “The purported inventory is undated. It nowhere contains 
any entries explaining any of the figures. In other words, to make the paper - 
intelligible at all it is necessary for the plaintiff to explain by parol that the 
entry ‘1 150’ means ‘one bag of wool, weight 150 pounds,’ and so on for every 
entry on the paper.’ The law prescribes no particular system of making an 
inventory. The insured is permitted to record the inventory in his own way and 
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to explain his system. If the stock of wool on hand is ascertainable from the 
records of the plaintiff “with the assistance of those who kept them,” the 
stipulation of an inventory is satisfied. Liverpool & London & Globe Ins. Co. v. 
Ellington, 94 Ga. 785, 21 S. E. 1006; Prudential Fire Ins. Co. v. Alley, 104 Va. 
356, 51 S. E. 812; Olson v. Cas. Co., 149 Minn. 353, 183 N. W. 826; Couch, 
Insurance, §§ 1032, 1032a. The brief would also make a point of the fact that 
“the purported inventory does not show the cost price of the different grades 
of wool nor the respective grades of wool therein contained. We see no 
significance to this point as att of piaintiff’s transect ons in wool were in bulk 
and that in his warerooms (the wool insured) had never been graded and 
grading was not intended. The policy expressly contemplated that the wool 
might be kept in bags. Defendant does not suggest and we do not know of a 
more practicable way of itemizing a quantity of ungraded wool than that practiced 
by plaintiff. 

“The bookkeeping required by the ‘iron safe’ clause in fire insurance policies 
begins from the date of the inventory which the assured is required to take.” 
Homestead Fire Ins. Co. v. Ison, 110 Va. 18, 65 S. E. 463. That ruling is but an 
amplification of the phrase in the clause “from date of inventory.” In the instant 
case, there was no bookkeeping to begin after the wool was weighed and stored 
in plaintiff's warerooms. The plaintiff testified without contradiction that the 
146 bags were not increased by purchases or diminished by sales and shipments, 
after that time, but remained intact and unchanged until the fire. Consequently 
there was no “business transacted” in relation to the wool in question and nothing 
to record in “a set of books” beyond the list of bags, etc., except the value of the 
wool. Plaintiff did mention shipping certain wool from “the house,” and 
defendant’s brief assumes that such shipments were made from the store ware- 
rooms. The context of the record shows, however, that “the house” plaintiff 
then referred to was the Carter building, a block distant from his store ware- 
rooms. Plaintiff also referred to shipping certain wool from a warehouse after 
inventory was made. Defendant’s brief seizes on that statement to discredit 
olaintiff’s testimony but the context shows plainly that plaintiff again referred 
to the Carter building. The wool stored in or shipped from the Carter building 
has nothing to do with this case, since only the wool contained in the warerooms 
of plaintiff's store building was covered by the policy. 


Plaintiff introduced in evidence another ledger sheet and a casual memorandum 
in pencil, both prepared before the fire. The sheet purported to be a summary 
of his entire transactions in wool during the year 1931. The summary shows 
that his entire purchases amounted to 44,264 pounds and his entire shipments 
amounted to 21,638 pounds, leaving a balance on hand (the wool in his ware- 
rooms) of 22,626 pounds. The summary also contains the cost of every purchase, 
from which it appears that the average cost of the wool per pound was between 
17 and 18 cents. The memorandum contains only a partial list of plaintiff’s 
transactions in wool and shows a balance of 22,748 pounds on hand. An error in 
computation is apparent on the face of the memo which, when corrected, would 
make the balance on that paper 22,638 and reduce the difference between the 
balance on the summary (22,626) and the one on the memo to 12 pounds—a 
difference which is negligible. The defendant's brief contends that the summary 
and the memo are not complete records of plaintiff’s wool business for 1931, and 
do not comply with the provision of the policy requiring a set of books to be 
kept. Many decisions are cited. It is obvious that the memo furnished by 
plaintiff is not a complete record; but his summary is substantially complete. 
The decisions of courts of last resort are not in harmony on the degree of 
compliance demanded by the iron-safe clause. Some courts exact strict com- 
pliance, while others, comprising the decided weight of authority, require only a 
substantial compliance with the clause. Couch, Insurance, § 1026; Cooley, Insur- 
ance (2d Ed.) p. 2802. The citations in defendant’s brief are largely from 
courts which enforce the minority rule. Those citations are not persuasive on us, 
as this court is committed to the substantial compliance doctrine. Houseman v. 
Ins. Co., 78 W. Va. 586, 595, 89 S. E. 269; Pauley v. Sun Ins. Office, 79 W. Va. 
187, 193, 90 S. E. 552; Albert v. Underwriters, 86 W. Va. 204, 102 S. E. 859. 

The defendant does not claim to have made any actual effort to test the 
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accuracy of plaintiff’s records, and to have failed because of insufficient or 
unintelligible data. No witness testified that he could not have ascertained from 
plaintiff's records the amount of wool in the store warerooms at the time of the 
fire. The strictures in defendant’s brief are purely theoretical. It is immaterial] 
that an inventory is “not so full and particular as might be expected or desired” 
provided it is sufficient to inform the insurance company “with reasonable 
certainty” of the quantity and value of the goods in stock. Continental Ins. Co, 
v. Rosenberg, 7 Pennewill (Del.) 174, 74 A. 1073, 1075. We quote with 
approval the observations of the federal court regarding an untutored method 
of bookkeeping: “Viewed as ‘a set of books,’ from the standpoint of an expert 
in that scientific system of bookkeeping which obtains in the business of an 
insurance company * * * these books in evidence are primitive to a degree that 
may test his temper, if not his skill; but to impartial jurors, patiently searching 
for proof to support a recovery on a contract of indemnity for a loss insured 
against, and incurred without fraud or fault on the part of the insured, these 
books tell a plainer story than the expert unconsciously or strenuously looking 
to them for ground oj forfeiture was able to read in them. * * * To our view, 
the very imperfections of these books vouch their good faith.” Western Assur- 
ance Co. v. Redding (C. C. A.) 68 F. 708, 710. 


[3-5] As stated above, the insurance applied only to the wool in the ware- 
rooms and no transactions were had which affected that wool after the bags were 
numbered, weighed, and recorded. It is, therefore, immaterial whether or not 
the summary of the business for the year (1931) is complete from the standpoint 
of bookkeeping, as long as the summary showed the cost of all wool bought. 
The provision in the iron-safe clause requiring an inventory and the provision 
requiring a set of books to be kept “should be read and considered together.” 
Ruffner Bros. y. Ins. Co., 59 W. Va. 432, 53 S. E. 943, 115 Am. St. Rep. 924, 8 
Ann. Cas. 866. When that is done and the intention of the clause is considered, 
it will not be construed to require the insured to do so vain a thing as to keep 
books when there are no relevant transactions to be recorded in the books. Insur- 
ance policies do not exact a vain thing of the insured. Jones v. Ins. Co., 36 N. J. 
Law, 29, 35, 13 Am. Rep. 405. The list of the bags stored in the warerooms 
when supplemented by the cost of the wool furnished by the summary, make 
a complete inventory of the wool insured, “which a person of ordinary intelligence 
accustomed to accounts can understand.” Cooley, supra, p. 2818. From those -two 
papers the defendant could ascertain “with reasonable certainty” the quantity of 
the wool destroyed by the fire and its cost at the date of the inventory. Thereby 
the purpose of the iron-safe clause was accomplished. Ruffner Bros. vy. Ins. Co., 
supra, pages 435, 435 of 59 W. Va., 53 S. E. 943, 115 Am. St. Rep. 924, 8 Ann. 
Cas. 866; 26 C. J., subject Fire Insurance, § 319. 


In explanation of the difference in the total number of pounds shown by the 
inventory (23,539) and the balance shows by the summary (22,626), plaintiff 
testified (without contradiction) that wool would vary in weight from time .to 
time. “You cannot weigh wool twice,” he said, “and get the same amount.” 
Plaintiff claimed the balance shown by the summary instead of the total shown 
by the inventory; so defendant was helped instead of prejudiced by the variation 
in the weight. 

The defendant points to evidence that some 10,000 pounds of wool was salvaged 
from the fire. Plaintiff testified (again without contradiction) that the salvaged 
wool was taken in charge by defendant’s adjuster and that plaintiff had received 
nothing for it. 

Some improper evidence was introduced by plaintiff but its exclusion would 
not weaken his case in the least and we see no prejudice therein to defendant. 

The market value of the wool at the date of the fire was shown to have 
been from 21 to 22 cents a pound, and the evidence fully supports, the judgment, 
except as to an item of $40. Plaintiff announced in his brief and in open court 
that the $40 was improperly included in the judgment and would be deducted 
therefrom; so that error becomes inconsequential. 


Perceiving no error prejudical to defendant, the judgment is affirmed. 
Affirmed. 
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ACCIDENT 


MISSOURI STATE LIFE INS. CO v. WEST et al. No. 898. 
Circuit Court of Appeals, Tenth Circuit. 
Nov. 11, 1933. 
67 Federal Reporter (2d) 468. 
1. INSURANCE. 
Plaintiff suing on accident policy has burden to establish that death resulted 
from injuries effected through accidental means. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE. 

Where proof establishes that death was effected through accidental means, 
without more, presumption is that it was not suicidal so as to preclude recovery 
under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE. 

Where circumstances are such that reasonable men may differ, question wheth- 
er death was suicidal or accidental within accident policy is for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

4. INSURANCE. 

Whether death of insured found dead in apartment with bullet hole through 
body was suicidal or accidental within accident insurance policy held question for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Oklahoma; Franklin E. Kennamer, Judge. 

Action by Paul West, as administrator of the estate of Jewell West, nee Dent, 
deceased, and Janetha Dent and another, minors, by their guardian, J. K. Berry, 
against the Missouri State Life Insurance Company. From a judgment in favor 
of the plaintiffs, the defendant appeals. 

Affirmed. 

Frank Settle and M. C. Rodolf, both of Tulsa, Okl. (Hulette F. Aby and 
William F. Tucker, both of Tulsa, Okl. on the brief), for appellant. 

G. C. Spillers of Tulsa, Okl. (Charles L. Yancey, Donald L. Brown, F. C. 
Swindell, and C. R. Nixon, all of Tulsa, Okl., and Roy H. Wasson and E. L. 
Foulke, both of Wichita, Kan., on the brief), for appellees. 

Before McDermott and Bratton, Circuit Judges, and Symes, District Judge. 

MrcDermort, Circuit Judge. 

[1-3] A jury, properly charged, found that Clarence Dent was accidentally 
killed, and a judgment accordingly was rendered on an accident insurance policy. 
The company’s chief contention is that the circumstances exclude every rational 
hypothesis except that of suicide, and that the trial court erred in refusing to 
direct a verdict for the company. There is no dispute as to the law. The burden 
is upon plaintiff to establish that death resulted from injuries effected through 
accidental means. When the proof establishes such a death, without more, the 
rational inference or presumption is that it was not suicidal. But where the cir- 
cumstances are such that reasonable men may differ as to whether the death was 
suicidal, then the case is for the jury. Where the proof is so convincing that but 
one rational conclusion may be drawn, then the court should direct a verdict. 
Among other cases, see Travelers’ Ins. Co. v. Bancroft (C. C. A. 10) 65 F. (2d) 
963, certiorari denied 54 S. Ct. 103, 78 L. Ed. ——; Love v. New York Life Ins. 
Co. (C. C. A. 5) 64 F. (2d) 829; Frankel v. New York Life Ins. Co. (C. C. A. 
10) 51 F. (2d) 933; New York Life Ins. Co. v. Brown (C. C. A. 5) 39 F. (2d) 
376; Prudential Ins. Co. v. Baciocco (C. C. A. 9) 29 F. (2d) 966; Mutual Life 
Ins. Co. v. Graves (C. C. A. 3) 25 F. (2d) 705; International Life Ins. Co. v. 
Carroll (C. C. A. 6) 17 F. (2d) 42, 50 A. L. R. 362; Tabor v. Mutual Life Ins. 
Co. (C. C. A. 4) 13 F. (2d) 765; Pythias Knights’ Supreme Lodge v. Beck, 181 
U. S. 49, 21 S. Ct. 532, 45 L. Ed. 741; Home Benefit Association v. Sargent, 
142 U. S. 691, 12 S. Ct. 332, 35 L. Ed. 1160. No useful purpose will be subserv- 
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ed by an analysis of the facts in these cases; they may be read. While the rule 
stated is the same, the facts in no two cases are alike. 

[4] Mr. Dent’s body, lying on its back, was found in the sitting room of his 
apartment about seven o'clock in the morning of a cold day in February. The 
window and door to the apartment were open. There was a bullet hole through 
Dent’s body, and he had been dead for some time. He was clothed in underwear, 
pajamas and bathrobe. He had returned to his apartment about eleven o'clock 
the night before, in apparent good health and spirits, but his bed had not been 
slept in. There was a shortage in his business accounts, disclosed after his death, 
but Dent knew prior to his death that an audit was to be made. There was also 
evidence that attempts had been made to break into the apartment. 

A Savage automatic pistol was lying to the left of his body and an empty shell 
to the right. The pistol ejects to the right. There was a dispute in the evidence 
as to whether the pistol belonged to Dent. What one witness thought to be powder 
burns were found on the front of the pajamas, but not on the bathrobe which was 
over the pajamas. 

Appellant does not contend that Dent shot himself in the back. Its case is 
found on the theory that he shot himself in the breast. To account for the loca- 
tion of the empty shell and the pistol, it is necessary that it argue either that Dent 
stood on his head when he shot himself, or held the pistol upside down. It takes 
the latter alternative and contends with apparent seriousness, not only that the 
jury might, but must adopt the following weird theory of the accident. We quote 
from appellant’s brief: 

“Obviously it became too much for him and finally, toward early morning, he 
summoned up the courage to take up the automatic pistol, walked to the front 
door, unlocked it, opened it, turned off the lights, held the automatic pistol upside 
down in his left hand under and muffled by his heavy bathrobe and, probably with 
the thumb of his right hand, pulled the trigger and discharged the bullet into his 
left breast.” 

If the argument were made that such explanation of the physical facts was 
so fantastic that it did not fall within the realm of reason, it would be understand- 
able. It might have heen physically possible for Dent to open the door and 
window, hold the pistol upside down with his left hand and pull the trigger with 
his right, although a demonstration in the court room indicates that such a contor- 
tion requires an agility on his part of which there is no proof. But even so, no 
rational reason has been suggested why, if this was a suicide, the house was 
opened and the pistol held in an unnatural, if not impossible manner. The argu- 
ment that a jury must accept such an absurd explanation of the accident is not 
understandable. 


But that is not all. The garments worn by Mr. Dent when he was shot have 
been certified to this court and have been inspected. Whatever dispute there may 
be as to whether the hole now in the back of the bathrobe is a bullet. hole, it is 
entirely clear that the bullet enter the back of the pajamas and underwear and 
came out through the front of those garments. The holes in the back are the 
round, clean, incisive holes that bullets make on entry; the holes in the front are 
the large, irregular, jagged holes they make after passing through cartilage and 
tissue. The hole in the back of the bathrobe is the slight tear or abrasion made by 
a high-speed bullet through loosely-woven fabric. The “powder burn” on the 
front of the pajamas is not a powder burn at all, but a grease spot that goes clear 
through the garment; it could not be a powder burn for the bathrobe was between 
the pistol and the pajamas. There is no suggestion that Dent had all his clothes 
on backwards; if he did not, the evidence of our own eyes establishes beyond per- 
adventure of a doubt that Dent was shot in the back. The testimony of the under- 
taker that the hole in the body was small in front and large in the back was flatly 
contradicted and must be charged to a faulty memory in the face of the visible 
record to the contrary. A jury of men accustomed to firearms, confronted with the 
clothing, could come to no other conclusion than the one arrived at. 

The error assigned as to the exclusion of a statement, supposedly made by 
Dent’s daughter and one of the beneficiaries who died before the trial, is of little 
consequence in view of the conclusive proof of accidental death. The statement 
seems to have been on several pages of paper, and the daughter’s signature on one 
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page was identified. Upon argument it was stated that the trial court excluded 
it for lack of proper identification, but the record is silent as to the reason. 
Whether the pages were in her handwriting, whether there was a break between 
the page, or other internal evidence that induced the trial court to require further 
identification, we are not advised. The identification offered was meager; the 
record discloses nothing of the circumstances under which the statement was made, 
nor more than the fact of the daughter’s signature on one page. This is not 
enough to enable us to say the trial court abused his discretion in requiring addi- 
tional identification; he had a better opportunity to judge of that than we. Clarke 
y. Hot Springs Electric Light & Power Company (C. C. A. 10) 55 F.(2d) 612, 
certiorari denied 287 U. S. 619, 53 S. Ct. 19, 77 L. Ed. ——. Or it may have been 
excluded as improper cross-examination—and if so, the ruling was clearly right. 
Nor was the error, if one there was, prejudicial. Part of the statement is hearsay, 
part a narration of undisputed facts, part unfavorable to appellant, and the rest 
cumulative in that others testified the daughter had said the same thing to them. 

The judgment is clearly right, and is 

Affirmed. 


LIBERTY NAT. LIFE INS. CO. v. BROWN. 6 Div. 476. 
Court of Appeals of Alabama. Nov. 7, 1933. 
Rehearing Denied Nov. 28, 1933. 
151 Southern Reporter 63. 
1. INSURANCE. 

Complaint on accident policy held not défective for failure to aver term of 

policy, that policy was in, force, and that notice was given insurer of injury. 
Complaint alleged date of issuance of policy; that defendant there- 

under insured plaintiff against loss of time from injuries at rate of $6 
per week; that policy was issued on September 12, 1927; and that plain- 

tiff, on February 18, 1932, suffered a broken leg, causing continuous dis- 

ability. Complaint further alleged that the policy was in full force on 

the date of the injury and was plaintiff’s property, and that the amount 

of $100 was due thereon. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

Insured suing on accident policy had burden to prove payment of premiums 
according to policy’s terms. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

3. INSURANCE. 

Whether insured had paid premiums as required by accident policy sued on, 
held question for jury, where evidence was conflicting on that issue. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy of accident insurance by Dempsey Brown against the 
Liberty National Life Insurance Company. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

The demurrer takes the objections, among others, that the complaint is 
insufficient for failure to aver the term of the policy or period covered by the 
same, that the policy was in force, and that notice was given to defendant of 
plaintiff’s injury. 

Ross, Bumgardner, Ross & Ross, of Bessemer, for appellant. 

Howard H. Sullinger, of Bessemer, for appellee. 

BRICKEN, Presiding Judge. 

This suit originated in the municipal court of Bessemer. From an adverse 
judgment in said court, the plaintiff (appellee here) appealed to the circuit 
court, and the case was there tried by a jury who rendered a verdict for plaintiff 
for the amount sued for, and, from the judgment in the circuit court, this appeal 
was taken. 

The action was on a health and accident insurance policy, and the complaint 
contained one count, which is as follows: “Plaintiff claims of defendant the 
sum of One Hundred Dollars ($100.00) due by a policy of insurance issued by 
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the Southern Insurance Company to plaintiff on the 12th day of September, 
1927, and which said policy was thereafter taken over and re-insured by the 
defendant corporation, wherein the defendant insured plaintiff against loss 
oi time from injuries received while said policy was in full force and effect, and 
agreed therein to pay plaintiff for such loss of time as aforesaid at the rate of 
Six Dollars ($6.00) per week, and plaintiff avers that on February 18, 1932, he 
suffered certain injuries, to-wit, a broken leg, from which he has been con- 
tinuously disabled and as a proximate result of which he has suffered a total 
loss of time since the date of his said injury as aforesaid, and within the mean- 
ing, terms and conditions of said policy of insuance. And plaintiff avers that 
said policy was in full force and effect on the date of his said injury as afore- 
said, and that said policy was and is the property of the plaintiff. And plaintiff 
further avers that the said amount above noted is now due and owing him from 
the defendant under the terms and conditions of said policy, and that no part 
thereof has been paid.” 

To the foregoing complaint the defendant interposed certain demurrers 
which were overruled by the court. Issue was then joined upon defendant's 
plea of general issue in short by consent. 

[1-3] The court properly overruled the demurrers to the complaint. The 
defense relied on was based upon section of the policy, wherein it is provided: 
“All premiums must be paid at least one week in advance. Provided, however, 
this policy shall not lapse for non-payment of premiums until the premiums 
for four weeks are in arrears. The insured, however, shall not be entitled to 
sick or accident benefits when premium payments are two weeks or more in 
arrears,” etc.; it being contended by defendant that the premiums on the policy 
in question were two weeks or more in arrears at the time of the injury and 
that as a consequence plaintiff was not entitled to recover. The plaintiff insisted 
that the premiums were not in arrears, and offered testimony tending to sustain 
this insistence. The case rested upon this question of controverted fact; the 
burden being upon the plaintiff to reasonably satisfy the jury that the premiums 
had been paid according to the terms of the policy. The court properly sub- 
mitted the case to the jury, and in so doing delivered an explicit charge. In 
addition to the oral charge, the court, at request of defendant, in writing gave 
charge A, to wit: “The court charges you that the burden is on the plaintiff 
to reasonably satisfy you by the evidence in the case that the premiums due 
on the policy were not two weeks or more in arrears at the time plaintiff was 
injured, and if you are not so satisfied you cannot find a verdict against the 
defendant.” 

The policy of insurance sued on was originally issued by the Southern Insur- 
ance Company of Nashville, Tenn., on September 12, 1927, and was thereafter 
reinsured by the defendant company as appears from the printed statement on 
the face of the policy introduced in evidence. 

There appears to be no controversy as to the fact of plaintiff having been 
injured on February 18, 1932, and that at the time he was in the employment of 
the City of Bessemer and was injured while engaged in the performance of 
his duties, by having his leg broken, which resulted in his total disability and 
loss of time from his employment, and this extended from the date of his injury 
up until early in July 1932. 

Numerous insistences of error based upon legal propositions are urged upon 
this appeal. As we regard this case, after an attentive, careful consideration, 
none of these insistences can avail the appellant. As stated, the case rested 
upon a question of fact only, and this was properly submitted to the jury. 

We discover no reversible error in any ruling of the court complained of. 
The evidence in our opinion was ample to sustain the verdict of the jury and 
the judgment rendered thereon. 

Affirmed. 

Samford, J., not sitting. 
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MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. FERRELL. No. 3316. 
Supreme Court of Arizona. 
Dec. 4, 1933. 
27 Pacific Reporter (2d) 519. 
2. INSURANCE. 

In suit to recover illness indemnity under health and accident policy, instruc- 
tion submitting to jury question of mutual mistake in executing instrument re- 
Jeasing insurer from further liability under policy ve/d error under evidence. 

Evidence tended to show that plaintiff did not know that the instru- 
ment he was signing was a release of the insurer’s future liability under 
the accident and health policy, and that plaintiff did not intend to sign any 
release or settlement in full, but that plaintiff believed that the instrument 
was merely a receipt for the agent’s protection with the insurer. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

8. INSURANCE. 

Under health and accident policy providing separate indemnities for confining 
and nonconfining illness, insured, if not confined within doors, even if leaving 
house under advice of physician in endeavor to restore health, held entitled to in- 
demnity only for nonconfining illness. 

Health and accident insurance policy provided for payment of $100 
monthly indemnity for illness which confined insured continuously within 
doors, and required regular visits therein by legally qualified physician, 
provided the disease necessitated total disability and total loss of time, and 
provided further for payment of $50 monthly indemnity for illness which 
did not confine insured continuously within doors, but required regular 
medical attention, provided the disease necessitated total disability and total 
loss of time. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

9. INSURANCE. 

Insurer’s payment of portion of indemnity in advance under health and acci- 
dent policy, based on estimated continuance of disability, held sufficient considera- 
tion for release of insurer from future liability. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Superior Court, Maricopa County; J. C. Niles, Judge. 

Suit by Benjamin R. Ferrell against the Mutual Benefit Health & Accident 
Association, a corporation. From a judgment in favor of the plaintiff, the de- 
fendant appeals. 

Judgment reversed, and case remanded for a new trial. 

G. W. Shute and Charles Bernstein, both of Phoenix, for appellant. 

M. L.. Ollerton and A. David Latham, both of Phoenix, for appellee. 

Lockwoop, Judge. 

Benjamin R. Ferrell, hereinafter called plaintiff, brought suit against Mutual 
Benefit Health & Accident Association, a corporation, hereinafter called defendant, 
to recover upon a certain policy for illness indemnity issued to plaintiff by defend- 
ant. The case was tried to a jury, which returned a verdict in favor of plaintiff 
in the sum of $2,942, and, after the usual motion for new trial was denied, this 
appeal was taken. 

The material facts of the case, placing an interpretation on the evidence most 
favorable to plaintiff, as we must under the verdict of the jury and our familiar 
rule, may be stated as follows: On the 5th day of July, 1929, defendant insured 
plaintiff against loss of time on account of disease, subject to the provisions and 
limitations of such policy. The premium, after the first installment, was to be 
paid quarterly in advance, beginning on the lst day of November, 1929. Shortly 
after taking out the policy, plaintiff had some slight illness, which never became 
serious enough to cause him to make a claim for indemnity, and had a conver- 
sation with Earl B. Brink, who was the resident manager of defendant, in which 
he complained of not being well, and asked Brink’s advice as to what physician 
he should consult. whereupon Brink suggested Dr. E. L. Hicks, saying “he was 
our doctor.” Plaintiff thereupon consulted Dr. Hicks in regard to such illness, 
paying him therefor. During the latter part of 1929, plaintiff again became ill, 
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and under the terms of his policy was entitled to and received certain indemnity 
therefor. After a short treatment by Dr. Hicks, to whom he went without any 
further suggestion by Brink or any one else, he returned to work apparently per- 
fectly well, but some six weeks later became ill again. He again called Dr. Hicks, 
who treated plaintiff at his own home, visiting him there on various occasions, 
until about the 24th of February, at which time he was taken, at the advice of 
Hicks, to a certain private sanitarium, where he remained and was attended by 
Hicks until the middle of April. Shortly before that date, Hicks told him in 
substance that he had been greatly run down and on the verge of tuberculosis, 
but that in thirty days he would be well enough to return to work, and on April 
15th Hicks made a written report to defendant as plaintiff’s attending physician 
to the effect that with care he could go to work again in a couple of months. He 
also stated therein that plaintiff’s respiration was weak, but that no tubercle bacilli 
had been found. On the 15th of April, and while plaintiff was in the sanitarium. 
he was visited by Brink. The latter told him Dr. Hicks had made a report to the 
company, and that his disability was about over, and, after some discussion, plain- 
tiff executed a certain document which reads as follows: 

“Received of the Mutual Benefit Heaith & Accident Association, of Omaha, 
Nebraska, this day the sum of Five Hundred and No/100 Dollars ($500.00) in 
full settlement of any and all claims which have arisen or which may arise against 
said Association under Policy No. 12D-152128 issued to me by said Association 
on or about July 5, 1929 as well as any and all renewals thereof at any time 
issued. 

“In consideration of the payment to me of the sum hereinbefore mentioned, I 
do hereby release and relinquish to said Mutual Benefit Health & Accident Asso- 
ciation all my rights, title, claim, interest and demand, accrued or accruing, in and 
to said policy No. 12D-152128, and any and all renewals thereof, and by this act 
release, relinquish and discharge said Association from any jand_ all liability of 
whatever kind or nature, if any, that now exists, or may here: fter exist, for or on 
account of the disability sustained or commencing about Jan. 30, 1930. 

“Tt is expressly understood and agreed that the said Association has never, at 
any time, admitted any liability under said policy, or any obligation to pay any 
amount whatsoever for or on account of said disability, but has at all times denied, 
and at the time of making this compromise settlement and payment still denies 
any liability for said disability and the right of anyone to recover on this policy 
the refor 

“It is further understood and agreed, and I hereby expressly state that my 
knowledge of the facts concerning the claim and the conclusion reached by me in 
the acceptance of said sum hereinbefore mentioned has been derived separately 
and apart from any person or persons connected with or representing said Asso- 
ciation, and that I have not been influenced in my action by any such person or 
persons. ; 

“It is further understood and agreed that the payment to me of the above 
specified sum by the said Mutual Benefit Health & Accident Association, and the 
acceptance of said sum by me, is done in and as a compromise, and that the same 
is and forever after shall be a bar to any suit at law or otherwise for anything 
whatsoever growing out of said policy or of any renewal thereof. 

‘Dated at Phoenix, Arizona, this 15 day of Apr. 1930. 

“(Signed] Benjamin R. Ferrell [Seal] 
“Witnesses: Beulah V. Ferrell 

“EB Brink,” 


—and the $500 was paid to him. Plaintiff admitted signing the release, but stated 
he did so at the request of Brink and because the latter assured him it was merely 
tor his (Brink's) protection, and that it would not cancel the policy or be a 
settlement in full, but merely up to the time it was estimated he could return to 
work. He stated that he did not rez id, or attempt to read, the release when it was 
handed him by Brink for signature, giving as his only excuse for not doing so that 
he relied on Brink’s representations. A few days after that plaintiff left the sani- 
tarium and went to his homestead near Buckeye, where he remained a short time, 
and then in company with his family went to New Mexico where he stayed until 
the last of October, then returning to his homestead. He remained there until 
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about the Ist of December, when he went to the Veterans’ Bureau at Albuquerque 
for examination, and was there informed by the physicians that he had been for 
some time afflicted with pulmonary tuberculosis, which was his first definite knowl- 
edge of that fact. Thereafter he continued with his brother by automobile to the 
northern part of New York, remaining there in his brother’s home in the neigh- 
borhood of Saranac Lake until April, 1931, when he returned to his homestead 
near Buckeye. He stayed there until July, 1931, when he went to the Veterans’ 
Hospital at Fort Whipple, being in the hospital until the lst of March, 1932, when 
he again returned to his homestead. During all the time from April 15, 1930, up 
to the filing of the action, he was totally disabled from pursuing his usual avoca- 
tions by reason of his illness, and spent his time either traveling about the country, 
as has been stated, or resting either within or without his residence at the time, 
as advised by his physicians. He was not visited regularly during this time by 
any physician, but did repeatedly go to the office of some physician for consulta- 
tion, except that, while he was at Whipple Hospital from the 12th day of July 1931, 
to the 5th day of February, 1932, he was admittedly confined continuously within 
doors, and required and received regular visits therein from a physician. 


He had paid his insurance premiums as provided by the contract on Novem- 
ber 1, 1929, and February 1, 1930, the next premium being due on May 1, 1930. 
Before he left Phoenix in April, 1930, he arranged with one G. M. Smith to pay 
the premiums due on May lst. In the latter part of April Smith called at the 
office of the defendant in Pheenix to pay the premium for Ferrell and two pre- 
miums on certain policies for his own children. The money was paid to and 
accepted by some one in the office and a receipt duly issued therefor. Later on, 
and before plaintiff’s next premium was due, Smith tendered. payment thereof to 
Brink, but was told that the tender would not be accepted, and that the premium 
already paid as of May Ist would be returned to Ferrell as soon as they could 
discover his address. After some discussion, it was suggested by Brink that, since 
Smith had paid the May 1st premium, he should accept its return and apply the 
money on a policy of his own, which was done. Plaintiff made no claim for 
further indemnity until the spring of 1932, when he interviewed Hicks, apparently 
intending to use him as a witness. It was then about noon, and Hicks told him he 
had a luncheon engagement with Brink, but would talk to him the next day after 
he had talked with Brink, and, when plaintiff returned the next day, informed him 
in substance that he had better accept the settlement offered by Brink, for he would 
get no more. 

This action was filed April 7, 1932, and plaintiff, after setting up the execution 
of the policy above referred to, alleged that he had become totally disabled so as 
to be continuously confined within doors, and had required regular visits by a 
physician ever since the 3d day of January, 1930, up to the time of the filing of the 
action. Defendant answered, admitting the execution of the policy, but pleading 
the release above set forth. Plaintiff replied, stating that the release was signed by 
him on the representation of Hicks, whom it: was alleged was the physician and 
medical representative of defendant, that he did not have a permanent illness and 
would be able to resume work within thirty days, and further that it was repre- 
sented to him that the document which he signed was merely an acknowledgment 
of the receipt of what was due him up to that date, and that it did not release 
defendant from any future liability, but that the policy remained in full force and 
effect without the payment of any additional premiums until he was able to resume 
his previous occupation. We think this is a sufficient statement of the facts for 
the purposes of the case. 

There are some nine assignments or error, and we discuss the case from the 
standpoint of the questions of law raised by the record and these assignments. 


[1, 2] Plaintiff alleged the execution of the policy and that he was entitled 
to certain benefits thereunder. Defendant answered, admitting the execution, but 
alleging that all claims of plaintiff had been settled and the policy canceled by a 
certain release. Plaintiff replied, admitting his execution of the release, but alleg- 
ing (a) that he executed the same relying on the false representations of defend- 
ant’s physician as to his condition, and (b) that he did not know at the time that 
the document he executed was a release and settlement, but believed, relying on 
the representations of defendant’s agent, that it was simply a receipt for payment 





958 The Insurance Law Journal, Vol. 82 [Apr., 1934 


of the indemnity then admittedly due or to become due to defendant. It is obvious 
that these two allegations of the reply are utterly inconsistent. If we are to take 
(a) as representing the facts, plaintiff knew that he signed a release, but did so 
because of misrepresentations made to him as to his physical condition. If we 
are to take (b) as true, he did not know that he signed a release. It is, of course, 
true that plaintiff may plead inconsistent matters in confession and avoidance of 
an answer, but the burden is on him to sustain such pleas by affirmative evidence, 
and it is obvious that in this case the proof necessary to sustain (a) will negative 
(b), while the proof necessary to sustain (b) must negative (a). 


We turn therefore, to the testimony of plaintiff in regard to the signing of the 
release. It appears on pages 50 to 52, inclusive, of the reporter’s transcript of 
testimony. We need not quote it in full, but the only conclusion to be drawn there- 
from is that he did not know he was signing a release. This is confirmed by the 
testimony of plaintiff's wife to the effect that Brink, defendant’s agent, told plain- 
tiff that the document signed was merely a receipt for the agent’s protection with 
the company. We think under these circumstances that it was error for the trial 
court to submit to the jury any instructions at all in regard to the question of mu- 
tual mistake. If plaintiff did not know what he was signing, and did not intend 
to and would not have signed a release and cancellation of the policy, as both his 
and his wife’s testimony intimates, it is immaterial whether Hicks was the com- 
pany’s physician and what representations of fact in regard to plaintiff’s condition 
were made by him. The cases of Atchison, etc., Ry. Co. v. Peterson, 34 Ariz. 292, 
271 P. 406; Mutual Benefit Health & Acc. Ass’n v. Pittman, 39 Ariz. 218, 4 P.(2d) 
1005, have no relation to the facts of this case as shown by plaintiff’s own testi- 
mony. In both of these cases the plaintiff admitted that he signed a release with 
full knowledge of what it was, but claimed that he was induced to do so by false 
representations of the defendant’s physician in regard to plaintiff’s physical condi- 
tion at the time. In the case at bar plaintiff denied in his testimony that he in- 
tended to sign any release or settlement in full or knew that the document he was 
signing was of that nature. Such being the case, plaintiff by his own testimony 
has shown that his first plea in confession and avoidance of mutual mistake can- 
not be sustained. The record shows that the case was submitted to the jury upon 
the theory of mutual mistake, and the instructions of the court upon the release 
were based upon that theory, and that alone. It is therefore necessary that the 
case be reversed and remanded for a new trial. 


There are other questions raised by the assignments of error not absolutely 


necessary for the determination of this appeal, but, since they will in all probability 
arise upon a new trial, we consider them also. 


[3, 4] The first is the plea of plaintiff that the release in question was obtained 
by fraud. The fraud alleged is a misrepresentation by defendant’s agent Brink as 
to the nature of the release at the time it was signed by plaintiff. The only evi- 
dence in regard to the alleged misrepresentation is the oral testimony of plaintiff 
and his wife that they were informed by Brink that the document was merely a 
receipt for the money which it had just been agreed was to be paid plaintiff, while 
on the other hand Brink testified that the nature of the instrument was fully ex- 
plained to plaintiff at the time, and that he signed it knowing its full effect. It is, 
of course, the rule that, when a contract is sought to be enforced against a party, 
who admits that he entered into it, he may defend on the ground that his consent 
thereto was obtained through fraud, for fraud vitiates all transactions into which 
it enters. There are certain essential elements in actionable fraud. They are (1) 
a representation; (2) its falsity; (3) its materiality; (4) the speaker’s knowledge 
of its falsity or ignorance of its truth; (5) his intent that it should be acted upon 
by the person and in the manner reasonably contemplated; (6) the hearer’s ignor- 
ance of its falsity; (7) his reliance on its truth; (8) his right to rely thereon; 
and (9) his consequent and proximate injury. 26 C. J. 1062; Moore v. Meyers, 31 
Ariz. 347, 253 P. 626. If the testimony of plaintiff as to what occurred when he 
signed the release is to be accepted as true, there is undoubtedly sufficient evidence 
to sustain the plea of fraud, so far as all except one of the elements thereof is 
concerned. That element is his right to rely upon the alleged representations. He 
testified in substance that, after considerable discussion as to how much money was 
then due and to become due him before he would be able to return to work, and 
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after a sum of $500 had been agreed upon as compensation for that period, Brink 
handed him a document to sign which he stated was merely in the nature of a re- 
ceipt for his (Brink’s) protection with defendant, and that without reading it or 
without its being read to him he did sign it. 


[5-7] The question then arises as to whether under those circumstances he 
was entitled to rely upon Brink’s representation of the nature of the instrument. 
It is the general rule that false representations are not actionable unless the 
hearer was justified in relying thereon in the exercise of common prudence and 
diligence. Brandt v. Krogh, 14 Cal. App. 39, 111 P. 275; Wheelwright v. Vander- 
bilt, 69 Or. 326, 138 P. 857; 26 C. J. 1142. What is common prudence and dili- 
gence varies in accordance with the circumstances of the case, but it is generally 
held that, when a party has an equal opportunity to read and examine a contract 
with the other party, it is his duty to do so, and, if he fails, he will not be per- 
mitted to avoid it on the ground that he did not read it or supposed it was dif- 
ferent in its terms from what it really was. As the Supreme Court of the United 
States said in the case of Upton v. Tribilcock, 91 U. S. 45, 50, 23 L. Ed. 203; 
“* * * Tt will not do for a man to enter into a contract and, when called upon 
to respond to its obligations, to say that he did not read it when he signed it, or 
did not know what it contained. If this were permitted, contracts would not 
be worth the paper on which they are written. But such is not the law. A con- 
tractor must stand by the words of his contract; and, if he will not read what 
he signs, he alone is responsible for his omission. * * *” 


There are, it is true, many cases which make the statement that, if the other 
party induces the signer to sign the paper without reading it and to rely on his 
statements as to the nature of the contract, the signer may avoid the contract 
on the ground of fraud. We think, however, it will be found upon an examina- 
tion of the almost innumerable cases upon this question that most of the decisions 
holding that, notwithstanding the party had the opportunity to and did not read 
the instrument, he may avoid it on the ground of false representations, fall into 
two classes. One is where it is admitted either by the pleadings or by the 
presence or absence of evidence on behalf of the party alleged to have committed 
the fraud that such fraud was in fact committed. Summers vy. Alexander, 30 
Okl. 198, 120 P. 601, 38 L. R. A. (N. S.) 787. The other is where there are special 
and peculiar circumstances justifying the signer in relying upon the representa- 
tions, such as the existence of a fiduciary relation between the parties, that the 
signer was illiterate or ignorant of the English language, or was ill or unable 
to understand the nature of the agreement and the like. Our leading case on 
the question of when one may rely on the representations of another is Smith 
v. Mosbarger, 18 Ariz. 19, 156 P. 79. In that case plaintiff alleged that he was 
feeble, in ill health, illiterate, and uninformed in the English language, and 
unable to read and understand the contract at the time that he signed it, and 
we held that, when such circumstances existed, fraudulent representations as 
to the nature of the instrument would justify a court in declaring it ineffective. 
We did not, however, discuss or decide what the rule would be where the party 
setting up the false representations was of sound mind, though perhaps feeble 
in body at the time, was able to read and understand the English language, and 
did not sustain a fiduciary relation toward the other party. There are cases, it 
is true, which hold in effect that, if false representations have been made, the 
zrossest negligence and stupidity in determining the true facts of the case on 
behalf of the party seeking to avoid the instrument will not bar him from 
claiming fraud. We are of the opinion, however, that this extends the rule 
entirely too far. If a party in full possession of his mental faculties, able to 
read and understand an instrument, and dealing at arm’s length with the other 
party, who admits that he did not take the trouble to read or examine it when 
presented to him for his signature, is permitted to set it aside on his oral tes- 
timony that false representations were made to him at the time by the other 
party, the parol evidence rule by centuries of experience might just as well be 
entirely discarded and written contracts of any nature are worthless. We can- 
not believe that such is the law, and we therefore hold that, when no reasonable 
excuse is offered or appears for the failure to read a document, except that the 
other party stated it to be what it was not, the party executing it will not be 
permitted to avoid it on the ground of fraud. As was said in the case of Stand- 
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ard Manufacturing Company v. Slot, 121 Wis. 14, 98 N. W. 923, 926, 105 Am. St 
Rep. 1016: 

“The fact that a false representation is made in respect to the paper is not 
necessarily sufficient to excuse such person for affixing his signature thereto in 
ignorance of its contents, unless under all the circumstances, in view of his 
duty to give reasonable attention to the protection of his own interests, the false 
representation was still reasonably calculated to and did induce him not to make 
the investigation which he otherwise would have made. A person cannot sign 
a paper in ignorance of its contents and thereafter excuse such ignorance by 
the mere plea that he was busy or that he is habitually neglectful in such cir- 
cumstances, and throw upon the courts the burden of protecting him from the 
consequences of his imprudence. The policy of the law is fixed to the effect 
that he who will not reasonably guard his own interests when he has reasonable 
opportunity to do so, and there is no circumstance reasonably calculated to deter 
him from improving such opportunity, must take the consequences. Courts do 
not exist for the purpose of protecting persons who fail in that regard. Where 
there is such inattention upon the one side and fraud upon the other, and but 
tor the former feature the latter would not be effective, and loss occurs to the 
inexcusably negligent one, he is remediless; not because the wrongdoer can 
plead his own wrongdoing as an excuse for not making reparation, but, first, 
because the consequences are attributable to inexcusable inattention of the injured 
party; and second, because the court will not protect those who, with full oppor- 
tunity to do so, will not protect themselves.” 

[8] Another question raised by the record is as to the amount of the recovery 
permissible, if any. The policy in question contained two clauses in regard to 
the amount of indemnity payable for illness, which read as follows: 

“TlIness Indemnities 

“Part H. Confining Illness One Hundred Dollars Per Month For Life. The 
Association will pay, for one day or more, at the rate of One Hundred ($100.00) 
Dollars per month for disability resulting from disease, the cause of which 
originates more than thirty days after the date of this Policy, and which confines 
the Insured continuously within doors and requires regular visits therein by 
legally qualified physician; provided said disease necessitates total disability and 
total loss of time. 

“Part I. Non-Confining Illness Fifty Dollars Per Month. The Association 
will pay, for one day or more, at the rate of Fifty ($50.00) Dollars per month, 
but not exceeding one month, for disability resulting from disease, the cause of 
which originates more than thirty days after the date of this policy, and which 
does not confine the Insured continuously within doors but requires regular 
medical attention; provided said disease necessitates total disability and total 
loss of time.” 

It is the contention of plaintiff that the evidence showed he was entitled to 
compensation at the rate of $100 a month from the 3d day of January, 1930, up 
to the date of the action. It is the position of defendant that during a great per- 
iod of this time, if he was entitled to indemnity at all, it came under the clause 
limiting the compensation to $50 per month. The determination of this question 
involves the construction of the two following clauses: “Which confines the In- 
sured continuously within doors and requires regular visits therein by legally 
qualified physician; provided said disease necessitates total disability and total loss 
of time,” and “which does not confine the Insured continuously within doors but 
requires regular medical attention; provided said disease necessitates total dis- 
ability and total loss of time.” 


__ Similar clauses to these have frequently been construed by the courts and 
different results reached. 


Plaintiff calls our attention to the case of Mutual Ben. Health & Acc. Ass'n 
v. McDonald, 73 Colo. 308, 215 P. 135, which case probably presents in the strong- 
est manner the interpretation most favorable to the insured. Therein the court in 
substance held that. the vital point in the provision construed was the total dis- 
ability, and that, if as a matter of fact the insured were totally disabled, it could 
make no difference in the risk whether he were literally confined to the house or 
departed therefrom repeatedly, provided such departure was for a reasonable 
purpose or under the advcie of his physician in an endeavor to restore his health. 
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The case of Reeves v. Midland Casualty Co., 170 Wis. 370, 174 N. W. 475, 
476, 959, seems to take a stricter view of the language cited. The court says: 
“The indemnity provisions of the policy recognize two degrees of illness: One, 
when the insured is so ill that he is confined within his house and is therein 
treated by his physician; the other, when he has so far recovered that he is able 
to be outside the house and to receive treatment from his physician at places 
other than the house. The purpose of these provisions is not difficult to under- 
stand. * * * It was for the purpose of discouraging the protraction of illness 
for the purpose of securing the fruits of the insurance contract that the company 
limited full indemnity to the period of actual confinement within the house. This 
may not be a desirable contract, but the company had the right to prescribe the 
period during which it should be liable for indemnity, as well as the amount 
thereof. * * *” 

The policy in question herein also contains two provisions for indemnity. In 
the one the disease must occasion total disability and total loss of time. The same 
is true under the other. Under the first, the patient requires regular medical at- 
tendance. Under the second, this is also necessary. The only condition in the 
two provisions which differs is to the effect that in the first the disability confines 
the insured continuously within doors, while in the second case it does not. If 
we are to give to the phrase “continuously within doors” the interpretation placed 
on it by the Supreme Court of Colorado, there is no purpose for or meaning in 
the second provision for indemnity. As was said in the case of Rocci vy. Massa- 
chusetts Acc. Co., 226 Mass. 545, 116 N. E. 477, 479; “* * * There may be 
said to be three degrees of sickness. The first degree is when the patient is con- 
fined to his bed. The second degree is when he is not confined to his bed, but is 
confined to the house. And the third degree is when he is too sick to work, but 
s not confined to the house. * * *” 

In all three of these degrees the patient is unable to pursue his regular avo- 
cation; the difference between the second and the third being that in one case he 
must remain in the house and in the other case he need not. We think the ques- 
tion of whether or not his departing from the house is under the advice of a 
physician is immaterial. As was stated in Reeves v. Midland Casualty Company, 
supra: “This may not be a desirable contract, but the company had the right to 
prescribe the period during which it should be liable for indemnity, as well as the 
amount thereof. If the contract did not appeal to plaintiff, he was under no 
obligations to purchase it. The premium rate was no doubt fixed by the character 
of the liability assumed and, the company having made use of plain and unambig- 
uous words prescribing the period of full liability, the court should not substi- 
tute another and different contract for the parties.” 

[9] There is but one other matter which requires our attention, and that is 
whether there was a legal consideration for the release. The evidence shows that 
defendant paid to plaintiff a certain portion of indemnity in advance of the time 
when it was due, based upon the estimation of the parties as to how long the 
disability would continue. A payment of money in advance of the time it is due is 
sufficient consideration for a contract. Reed v. McGregor et al., 62 Minn. 94, 64 
N. W. 88. We need not refer to any of the other matters raised on the appeal. 
Che judgment of the superior court of Maricopa county is reversed, and the case 
remanded for a new trial. 

Ross, C. J., and McAlister, J., concur. 


WASHINGTON NAT. INS. CO. v. MARTIN. No. 4—3221. 
Supreme Court of Arkansas. 
Dec. 4, 1933. 
65 Southwestern Reporter (2d) 551. 
1. INSURANCE. : 

Where false answers to questions in application for accident policy were made 
by insurer’s agent without insured’s knowledge or consent, and insured did not 
sign application, insurer was estopped from setting up such false answers in avoid- 
ance of policy, where accident occurred eight days after delivery of policy. 


(For other cases, see Insurance, Dec. Dig. § 379[4].) 
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2. INSURANCE. 

Insured has done his duty when he imparts to insurer’s agent requisite truth- 
ful information to enable agent to write answers correctly in application, and 
agent’s failure to do so, whether result of mistake or fraud, cannot prejudice in- 
sured. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

3. INSURANCE. 

Attaching copy of application to accident policy and retention of policy by 
insured does not as matter of law charge insured with knowledge of misrepre- 
sentations wrongfully written in application by agent or estop beneficiary from 
showing that such representations were not made by insured. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Action by Frank Martin against Washington National Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Appellee brought this suit on an accident insurance policy, issued October 21, 
1931, by the appellant company, which undertook to pay the insured $100 per 
month for a period not exceeding five consecutive years “for bodily injury effect- 
ed during the life of the policy solely through violent, external and accidental 
means,” which policy was in full force from October 29, 1931, when insured was 
engaged in repairing an automobile and his foot slipped accidentally while he was 
lifting a motor transmission, which weighed more than 200 pounds, and same fell 
upon his right leg and side injuring him permanently and totally for a period of 
5 months and partially disabling him for a further period of 60 days. The 
monthly benefit for partial disability provided for in the policy was $50 per 
month. Appellee prayed judgment for $500 total disability for 5 months, $100 
for partial disability, or a total of $600 with 12 per cent. penalty and reasonable 
attorney’s fees. 

The appellant company admitted the issuance of the policy. Denied that it 
agreed in said policy to pay $100 per month for a period of 5 years for total dis- 
ability, and that the policy was in force at the time of the injury complained of, 
and that plaintiff was engaged in repairing an automobile or injured in the man- 
ner and to the extent alleged. Denied that plaintiff had complied with the terms 
of the policy and was entitled to recover, and also that he had given notice of 
the injury in accordance with the terms of the policy or furnished proof of any 
claim that he might have under said policy, pleading specially that the plaintiff had 
failed to give notice of the injury. Alleged further that he made misrepresenta- 
tions as to his health and habits in the application wherein he stated that he was 
a sober and temperate person, but that he was at the time of and prior to the 
accident addicted to the excessive use of intoxicating liquors, and that his state- 
ment therein was false and known by him to be false and made for the fraudulent 
purpose of inducing defendant to issue said policy, and pleaded this as a special 
defense. That insured fraudulently stated further in his application that he had 
not been disabled’ by accident or illness or received medical or surgical attention 
during the 10 years prior to the making of said application nor collected any 
claims of any kind for insurance before. That the statements were false, and that 
he had been insured by certain companies, specifying them, which had paid him 
eight different claims for accident and sickness during the time, and that such 
false representation and warranties voided the policy. 


It was also claimed that he had falsely stated that no insurance company had 
refused to issue or renew a life insurance policy on him prior to the application 
on this policy, which statement was false and known to be so by him, and that 
two companies, naming them, had refused to issue the plaintiff an insurance policy 
about a month prior to the application made herein, which facts were pleaded as 
special defense. 

On the trial the insured denied that he had stated in his application that he 
had not been disabled by accident or injury or had not received medical attention 
for 10 years prior thereto. He admitted receiving the different amounts from other 
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insurance companies for injury and sickness as alleged and shown by defendant. 
Said no question was asked him about such injuries or money received therefrom 
by the agent in filling out the application. Stated that he answered truthfully the 
questions asked him, denied answering them as they were written by the agent, 
and said they were not written as he gave them and were not correctly stated on 
the copy of the application that was returned to him with the policy. 

The doctors testified as to the injury, its extent, and as to the time of the 
resulting total and partial disability therefrom. 

Naylor, general agent of the appellant company, testified that he issued the 
policy, identified a copy of the application attached thereto as a correct copy of 
the original presented to him. Stated that, if the application had shown that 
insured had had several claims against other companies for accident and sickness, 
he would not have issued the policy. Said that his company did not issue policies 
where applicants had made several claims against other companies for accident and 
sickness. Said, also, he assumed that Martin signed the application, as the com- 
pany would not have issued the policy without an application, and that the policy 
was issued from an application he signed, a copy of which was attached to the 
policy. He did not have the original application, as it had been sent to the home 
office, but would not have issued the policy if he had not thought that plaintiff, 
Frank Martin, had signed the application. He had never met Martin and did not 
know him. His agent, Don Cross, brought the application to him and he did not 
know whether it was Frank Martin’s signature on the application or not. Cross 
was not with the company at the time suit was brought and had not been for 
several months. He lived in the city, and a subpoena had been issued for him, but 
he could not be found. That he had not seen Cross for 6 months, but that he had 
tried to find him and had gone to his house, but was unable to locate him. 

The other testimony shows the different claims that had been paid by various 
companies to the insured during the time the application stated that he had 
received no moneys from other companies, and this was admitted by appellee on 
the trial, and it was also admitted by him that he had had the policy in his pos- 
session since it was issued, and that the purported copy of the application was 
attached to it. 

Judgment was rendered in the sum of $600, together with 12 per cent. penalty 
and an attorney’s fee of $150, from which comes this appeal. 

George W. Emerson, of Little Rock, for appellant. 

Fred A. Isgrig and Harry Robinson, both of Little Rock, for appellee. 

Kirpy, Justice (after stating the facts). 4-1: 

[1] Appellant insists that, since a purported copy of the application was 
attached to the policy and delivered to the insured and retained in his possession 
from the time: of the delivery thereof until the trial of the case without any com- 
plaint being made by him to the company of the incorrectness of the answers in 
the application, and that by reason of these facts he is bound by the answers 
contained therein as though they had been true because of his failure to complain 
within a reasonable time of their incorrectness and untruthfulness and notify the 
company thereof, and accepted the policy and is precluded from rescinding same 
or denying that it did not conform to his application, and cites in support thereof 
the case of Inter-Southern Life Ins. Co. v. Holzhauer, 177 Ark. 927, 9 S.W.(2d) 26. 

The above case is quite different from the one at bar, the insured there bring- 
ing an action to reform the policy, alleging that it did not contain certain clauses 
and agreements that the agent who had written the policy assured him would be 
in it, and the suit to reform the policy was brought after the lapse of 4 months 
after its issuance to add something to the policy which it did not contain. 

In this case the answers to the questions in the application claimed to con- 
stitute false representations and warranties were not written or made by Martin, 
but by the company’s agent Cross. Martin bad only had the policy in his posses- 
sion & days before he sustained the injury which is the basis of this action. Cross 
knew of the injury within a short time after it happened, and accepted Martin’s 
proof of loss. 3 : 

In Remmel v. Griffin, 81 Ark. 269, 99 S. W. 70, 71, this court said: “It was 
his duty to examine the policy in a reasonable time after he received it—that is, 
in such a time as he could have done so—and, if he rejected it, to so inform the 
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insurance company, or its agent, and failing to do so he is deemed to have 
accepted it. * * * After such acceptance he cannot avoid the payment of his 
note on the ground that he did not read the policy, unless he was induced by the 
insurance company or its agent not to do so.” 

There is no question here of a failure to accept the policy as in the Griffin 
Case or a failure to accept it within a reasonable time, as the injury occurred 
within 8 days after the delivery of the policy, and, although the undisputed testi- 
mony shows that the answers in the application as appeared on the purported 
copy attached to the policy were false and may have constituted false representa- 
tions and warranties that might have voided the policy, it is also true that the 
undisputed proof shows that this application was not signed by the insured, who 
testified that he had not made any such representations and warranties, but stated 
the truth to the agent, who procured the application, and same were falsely written 
by him without the knowledge or consent of the applicant. It was also shown that 
insured did not read his policy, was not aware of the false answers inserted 
therein by the company’s agent, and, of course, was not bound thereby; and the 
company is estopped to set up such false answers and representations in avoidance 
of the policy. Providence Life Assur. Soc. v. Reutlinger, 58 Ark. 529, 25 S. W. 
835; Southern Insurance Co. v. Hastings, 64 Ark. 257, 41 S. W. 1093; Insurance 
Co. v. Brodie, 52 Ark. 11, 11 S. W. 1016; Kister v. Lebanon Mutual Ins. Co., 128 
Pa. 553, 18 A. 447, 5 L. R. A. 646, 15 Am. St. Rep. 696; Otte v. Hartford Life 
Ins. Co., 88 Minn. 423, 93 N. W. 608, 97 Am. St. Rep. 532; Bennett v 
chusetts Mutual Life Ins. Co., 107 Tenn. 371, 64 S. W. 758. 

[2] The insured has done his duty in the premises when he imparts to the 
agent the requisite truthful information to’enable him to write the answers cor- 
rectly in the application in conformity to the information given him, and the 
insured had the right to rely upon his performing that duty, and his failure to do 
so, whether the result of a mistake or a deliberate fraud, cannot operate to pre- 
judice the insured. Fireman’s Fund Ins. Co. v. Norwood, 69 F. 71, 16 C. C. A. 
136, 32 U. S. Appeals 490; Germania Life Ins. Co. v. Lunkenheimer, 127 Ind. 536, 
26 N. E. 1082; Michigan Mutual Life Ins. Co. v. Leon, 138 Ind. 636, 37 N. E. 
584: Howe v. Provident Fund Society, 7 Ind. App. 586, 34 N. E. 830; Stone v. 
Hawkeye Ins. Co., 68 Iowa, 737, 28 N. W. 47, 56 Am. Rep. 870; Dryer v. Secur- 
ity Fire Ins. Co. (Iowa) 82 N. W. 494; Continental Ins. Co. v. Pearce, 39 Kan. 
396, 18 P. 291, 7 Am. St. Rep. 557; Kansas Mill-Owners’ & Mfrs.’ Mutual Fire 
Ins. Co. v. Central National Bank, 60 Kan. 630, 57 P. 524; Dowling v. Merchants’ 
Ins. Co., 168 Pa. 234, 31 A. 1087; Cottrill vy. Krum, 100 Mo. 400, 13 S. W. 753, 
18 Am. St. Rep. 549; McCarty v. New York Life Ins. Co., 74 Minn. 530, 77 
N. W. 426; Baker v. Ohio Farmers’ Ins. Co., 70 Mich. 199, 38 N. W. 216, 14 
Am. St. Rep. 485; State Ins. Co. v. Taylor, 14 Colo. 499, 24 P. 333, 20 Am. St. 
Rep. 281; Welch v. Fire Association of Philadelphia, 120 Wis. 456, 98 N. W. 227. 

[3] The fact that a purported copy of the application was attached to the 
policy and retained by the insured upon its delivery does not of itself as a matter 
of law charge him with knowledge of the misrepresentations wrongfully written 
therein by. the company’s agent or estop the beneficiary from showing that they 
were not in fact made by the insured. Busboom v. Capital F. Ins. Co., 111 Neb. 
855, 197 N. W. 957; Olsson vy. Midland Ins. Co., 138 Minn. 424, 165 N. W. 474; 
Welch v. Fire Ass’n of Phila., 120 Wis. 456, 98 N. W. 227; Baker v. Ohio F. 
Ins. Co., 70 Mich. 199, 38 N. W. 216, 14 Am. St. Rep. 485 ; State Ins. Co. v. 
Taylor, 14 Colo. 499, 24 P. 333, 20 Am. St. Rep. 281, and Donnelly v. Cedar 
Rapids Ins. Co., 70 Iowa, 693, 28 N. W. 607. 

We do not find that the court erred in the assessment of the penalty and 


attorney’s fee, nor any other prejudicial error in the record, and the judgment is 
affirmed. 


. Massa- 


NELSON v. WASHINGTON FIDELITY NAT. INS. CO. Civ. 4974. 
District Court of Appeal, Third District, California. Dec. 14, 1933. 
27 Pacific Reporter (2d) 779. 
1. INSURANCE. 


Insured, rendered completely helpless by paralytic stroke, held “necessarily, to- 
tally and continuously confined to bed” within health and accident policy, though 
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occasionally lifted out of bed and placed in wheel chair to be taken into sun or to 
physician for treatment. 
Record disclosed that insured had to be lifted in and out of bed, and 

for weeks at a time would not be placed in wheel chair at all, but would be 

in bed entire day, and that, when it was necessary to take insured to phy- 

sician for treatment, insured had to be carried in and out by two people, 

and at no time was insured able to leave bed voluntarily and unassisted. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

2. INSURANCE. 
Insurance policies are to be construed liberally in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Insurance policies are, if reasonably possible, to be construed so as to prevent 
forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. 

Insured held not required to wait until recovery from illness before suing for 
indemnity payments, though health and accident policy required afirmative proof 
of loss after termination of period for which company was liable. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

5, INSURANCE. 

Any conduct on part of insurer tending to create belief in mind of claimant 
under policy that notice need not be given or that proofs of loss will be unneces- 
sary operates as waiver of policy provision requiring such notice or proof. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


Appeal from Superior Court, Humboldt County; Harry W. Falk, Judge. 

Action by Nellie M. Nelson against the Washington Fidelity National Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

J. F. Riley, of San Francisco, for appellant. 

Irwin T. Quinn, of Eureka, for respondent. 

Mr. Presiding Justice Pullen delivered the opinion of the court. 

While plaintiff herein was the holder of what is commonly called a health and 
accident policy with Washington Fidelity National Insurance Company of Illinois, 
she became ill. 

It appears from the evidence that on January 28, 1932, plaintiff, by reason of a 
paralytic stroke, was completely incapacitated and was taken to the Scotia Hospital 
at Scotia, Humboldt county, a regularly incorporated and licensed hospital, where 
she remained until the 14th day of February, 1932, when she was removed to her 
home, where she had remained up to and including the date of the trial of the 
action, confined to her home in bed. Appellant insurance company demurred to 
the complaint upon the grounds it did not state a cause of action under the con- 
tract of insurance, that the court had no jurisdiction of the subject of the action, 
and that the action was prematurely brought. 


[1] The policy which was issued to plaintiff December 15, 1930, and upon 
which she had made the necessary payments to keep the same in force, contained 
various provisions, but we are most vitally concerned with paragraphs D and E. 
The essential requirement of paragraph D is that the insured, in order to be en- 
titled to the indemnity specified in the policy, must be necessarily, totally, and con- 
tinuously confined to bed and visited at least once in every seven days by a legally 
qualified physician, by reason of sickness or illness, which illness was contracted 


and began during the life of the policy and after thirty days from the date of its 
initiation. 


Paragraph E provides that in case the insured is necessarily, totally, and con- 
tinuously confined to the house and receives at least once in seven days, the attend- 
ance of a legally qualified physician, by reason of sickness or disease, which was 
contracted and began .during the life of the policy and thirty days after the date 
of its inauguration, she, would be entitled to one-half of the monthly rate provided 
in the preceding paragraph, for a period of not to exceed two months. 
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The complaint, among other allegations, sets forth the illness of the plaintiff 
and that by reason thereof she was confined in the hospital at Scotia, and was 
thereafter removed to her home in South Fork, Humboldt county, Cal., where she 
remained and was confined to her home and in bed; that she was totally disabled 
and unable to attend to her personal needs, was unable to move without the assist- 
ance of others, and that such condition would probably continue to exist in the 
future. 

It is also alleged that written notice of the illness of plaintiff was given to the 
Washington Fidelity National Insurance Company, defendant herein, within ten 
days after the commencement of plaintiff’s disability, to the authorized agent of 
defendant at the city and county of San Francisco, as provided in the policy, which 
written notice was given by and upon behalf of plaintiff as soon as it was reason- 
ably possible for her to do so after becoming disabled. Also affirmative proof of 
loss was furnished by the plaintiff to defendant upon a form furnished by defend- 
ant for that purpose, on the 14th day of February, 1932. 

It is further averred that plaintiff has furnished to defendant, every thirty 
days or thereabouts, a report in writing from her attending physician, fully stating 
the condition of the insured and the probable duration of disability. As to the 


latter fact, the physician testified at the trial that plaintiff was still incapacitated 
and he could make no final report. 


The demurrer interposed by defendant was overruled and the cause’ was tried, 
the appellant offering no evidence at the trial, the defense apparently being the in- 
sured was not confined to her bed and that the final proof of loss as required by 
the policy was a condition precedent to payment and had not been given. The evi- 
dence shows without contradiction that on January 28, 1932, the insured suffered a 
paralytic stroke and that she was confined to the hospital at Scotia for a time, 


and thereafter, and was at the time of trial, continuously confined to her bed, ex- 
cept as hereinafter stated. 


Dr. C. C. Cottrell, her attending physician, testified that when he first saw her 
on January 28, 1932, she was paralyzed on the left side of her body and the right , 
side of her face and was unable to walk or talk and was completely incapacitated; 
that he saw her once a week from the middle of February to the middle of May, 
at her home and that she was absolutely helpless; that during that period she was 
practically bedridden. From the middle of May to the date of the trial, Novem- 
ber 2d, Dr. Cottrell continued to see Mrs. Nelson every week. When she was tak- 
en to his office, she had to be carried and could not assist herself, it being neces- 
sary to lift her out of the machine and then place her in a wheel chair. 

After Mrs. Nelson was removed to her home from the hospital, she had trained 
and practical nurses, all of whom testified she was paralyzed and was unable to 
take care of herself, and in order that she might be taken out into the sun a part 


of each day as a part of her treatment, she was placed in a wheel chair, she being 
unable to assist herself in any way. 


After the early part of April, Mrs. Thomas, who succeeded as nurse, testified 


that Mrs. Nelson was helpless and had to be lifted in and out of the bed and that 


for weeks at a time she would not be placed in the wheel chair at all, but would be 
in bed the entire day. 


Upon occasions when it was necessary to take the patient to Eureka for treat- 
— she would be carried in and out and placed in the car, “lifted as one would 
a baby.” 

Mrs. Thomas was succeeded by Mrs. Jennings, who had the care of plaintiff 
from August to the date of the trial. She testified that Mrs. Nelson was confined 
to her bed all of the time, and that she was never off of the bed, except for the 
purpose of changing the linen of the bed; that when she was taken to Eureka for 
treatment she had to be carried in and out by two people, and at no time was she 
ever able voluntarily and unassisted to leave her bed. ; 

From the foregoing we believe the court was fully justified in finding that the 
plaintiff was necessarily, totally, and continuously confined to her bed by reason of 
her illness and disease. 

In the case of Home Protective Association v. Williams, 151 Ky. 146, 151 S. 
W. 361, Ann. Cas. 1915A, 260, the court there said: 

“Under a policy which provides that the insurer shall not be liable to a mem- 
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ber for disability while convalescing from any disease, and that it shall accept li- 
ability only for the actual time the member is necessarily and continuously ‘confined 
to bed,’ the insured can collect benefits if his sickness is such as would reasonably 
confine a person continuously to bed or substantially so confine him, though he 
may have been up at times to get fresh air or for other purposes.” 

So, also, in the case of Hays v. General Assembly American Benevolent Asso- 
ciation, 127 Mo. App. 195, 104 S. W. 1141, 1143: “The words employed must be 
viewed in the light of common sense, and there must be some reasonable construc- 
tion placed upon the words ‘entirely and continuously’ when used in connection with 
requiring a sick person to keep his bed; otherwise, one who is in fact so en- 
feebled by sickness as to be unable to bear the fatigue of being dressed by an at- 
tendant would forfeit his insurance by sitting propped up in a chair * * * as a 
change from a reclining position upon the hed.” 

[2] It has long been an established rule that insurance policies are to be given 
that construction, if at all reasonable, which is most favorable to the insured 
rather than which is favorable to the insurer. In other words, policies of insur- 
ance are to be construed liberally in favor of the insured. Wells, Fargo & Co. v. 
Pacific Insurance Co., 44 Cal. 397; Granger v. New Jersey Insurance Co., 108 Cal. 
App. 290, 201 P. 698. 

[3] The provisions of all policies are always to be construed as to prevent a 
forfeiture if the language will reasonably permit of such a construction. O’Neill 
y. Caledonian Insurance Co., 166 Cal. 310, 135 P. 1121. 

Certainly this plaintiff who had a policy upon which she had regularly paid her 
premiums for protection against the misfortune that she suffered cannot be de- 
prived of her rights now upon the ground that she was from time to time bodily 
removed from her bed. To hold otherwise would be not only unreasonable but 
far heyond the purpose and intent of the contract between the parties, and a very 
strained construction to place thereon. 

[4] Defendant also contends the court had no jurisdiction of the cause of action 
in that no final proof of loss was furnished by the insured to the company. Inas- 
much as no evidence was introduced upon this point by defendant we rely upon 
the testimony as produced by plaintiff. 

During the course of the trial the following took place: 

“The Court: Mr. Riley, might I ask, do you question the sufficiency of the pre- 
liminary report? 

“Mr. Riley: No, we are not questioning the sufficiency of the preliminary re- 
port. 
“The Court: In other words you admit the reports and notices were all given 
according to the policy. 

“Mr. Riley: We don’t admit that; we admit they were given as alleged in the 
complaint, however. 

“The Court: Is there any issue that the reports were not given in accordance 
with the terms of the policy? 

“Mr. Riley: Well, I have never looked into that; I have simply taken the 
complaint as stating the facts and have not examined anything further than that; 
the proof was furnished, whatever the date was there, all the reports have come in 
regularly ever since.” 

A representative of the company, after receiving notice of the disability, wrote 
to the insured inclosing the final proof blank for use in presenting a claim. 

Quoting from a letter by the claim’s examiner for the defendant, we find: “Im- 
mediately upon recovery the statements of yourself, attending physician or your 
employer if any, are to be completed and forwarded to this office. In order that 
your claim may receive prompt attention all blank places should be properly filled 
in. If you should be disabled for more than one month please send us every thirty 
days a report from your attending physician stating your condition and the prob- 
able duration of your disability, as required by the policy.” 

It was established at the trial that plaintiff had not as yet recovered, but that 
each month her attending physician had reported to defendant as to her condition 
and the duration of disability. 

_ It is the contention of defendant that under the terms of the policy no indem- 
nity could be collected until after the furnishing of the proof of disability, which 
proof of disability could not be furnished until after recovery. The policy pro- 
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vides: “(4) Written notice of injury or of sickness on which claim may be based 
must be given to the Company within * * * ten (10) days after the commencement 
of disability from such sickness.” 

Dr. Cottrell, the attending physician, filed the preliminary report as soon as 
the blanks were obtained which was sent in some time prior to February 8, 1932. 

Paragraph (1,) of the policy provides: “If the insured is disabled by injury 
or sickness for more than thirty (30) days, he or his representative shall furnish 
to the Company every thirty (30) days, or as near thereto as may be reasonably 
possible, a report in writing from his attending physician or surgeon of his dis- 
ability.” 

The record shows that the attending physician complied with this provision of 
the policy. 

Paragraph (7) of the policy requires affirmative proof of loss be furnished 
the company within ninety days after the termination of the period for which the 
company was liable. Proof of loss was furnished on February 14th. . On the 
date of trial an amendment to the complaint was allowed asking for additional in- 
demnity from the date of the filing of the complaint until the date of the trial. 

Under the facts of this case the liability of the company did not terminate until 
the insured had recovered from the illness alleged, sufficiently to leave her bed, 
and having filed claim of disability and monthly reports by the attending physician 
no further action was required of the insured to entitle her to her monthly indem- 
nity, so long as she remained in that condition. 

It was not the purpose or spirit of the policy that the payment should be with- 
held until the insured should recover. Moreover, the policy provided the payments 
for illness were payable monthly as the policy was undoubtedly taken by. the in- 
sured in order that there might be some income to meet the expenses of any ill- 
ness covered by the policy, she might suffer. It cannot be that the courts will as- 
sist defendant in maintaining a position that would defeat the very purpose for 
which the contract was procured. Respondent further maintains that no further 
forms of proof of loss were required; that the company by their policy agreed, 
upon receipt of notice of disability, they would furnish to plaintiff such forms as 
were usually furnished by it for filing proofs of loss, which they did 

[5] “Any conduct on the part of the insurer which tends to create a belief in 
the mind of the claimant under the policy that notice need not be given or that 
proofs of loss will be unnecessary, operates as a waiver of a policy provision re- 
quiring such notice or proofs.” Estrada v. Queen Ins. Co., 107 Cal. App. 507, 
290 P. 525, 526. 

The contentions of appellant are without merit. 

The judgment and order of the court are affirmed. 

We concur: R. L. Thompson, J.; Plummer, J. 


PRUDENTIAL INS. CO. OF AMERICA v. DOWNS. 
Court of Appeals of Kentucky. Nov. 9, 1933. 
64 Southwestern Reporter (2d) 902. 
1. INSURANCE. , 

Whether insured under group accident policy to railroad employees lost sight 
of eye from fall on steps of locker room platform when locomotive passed by 
enveloping him in smoke, cinders, and steam, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. ; ‘ 

In suit on group policy for loss of eye, insured’s evidence of intense pain and 
inability to sleep following accident held competent as bearing on issue whether 
loss of sight was consequence of accident. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Circuit Court, Laurel County. . 

Suit by Linville Downs against the Prudential Insurance Company of America. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. : 

Low & Bryant, of Pineville, and Ray C. Lewis, of London, for appellant. 





Acc. ] Prudential Ins. Co. of America v. Downs 


T. B. Culton, of Corbin, for appellee. 
STANLEY, Commissioner. 


The appellee, Linville Downs, was insured under a group policy issued by the 
appellant, Prudential Insurance Company of America, to the employees of the 
Louisville & Nashville Railroad Company. He sought and recovered the indemnity 
of $500 therein provided for the loss of an eye by accident. Downs was a car 
repairer helper at Corbin. 


The evidence is that after dark on January 5, 1931, as Downs started down 
the steps of the platform of a locker room where he had eaten supper, a loco- 
motive passed very close and he was enveloped in smoke, cinders, and steam. 
Something struck him in the face, and he fell two or three steps to the ground, 
striking his forehead and becoming unconscious for the moment. Friends immedi- 
ately tried to remove cinders out of his eye, but getting no results took him to 
Dr. Smith, who extracted some grit and put a patch over his eye. He was not 
able to return to work that night. The next day Dr. Smith took out some more 
cinders or dirt and treated his eye. The day following he went to see Dr. Buck, 
an oculist, who, after examination, sent him to another oculist, Dr. Edmonds, at 


Middlesboro, on the third day. He was thereafter sent to Dr. Riddell, at Harlan, 
and afterwards to Dr. Kelly, at Louisville. 


Plaintiff testified positively and unequivocally that the sight in his eye was 
unimpaired before this experience and that three or four days afterward he 
discovered that he had lost the sight of it. It.seems that upon his first call upon 
the doctors he did not tell them that he had fallen and struck his head, but 
simply told them he had gotten something in his eye. The several physicians 
testified that the sight could not have been destroyed merely by a cinder or grit, 
and three of them were positive in their professional opinion that the loss of the 
sight was due to chroiditus, a disease which had existed for a long time. Dr. 
Kelly was so certain of his expert opinion that he resorted to gratuitous denun- 
ciations of the plaintiff, resting solely on his own conceptions and reflecting a dis- 
regard of the actualities. Perhaps this is why the jury overlooked the learned 
doctor and accepted the unlearned laborer. Dr. Smith, who saw Downs the night 
of the accident, did not, testify. Dr. Buck stated that Downs had come to him in 
great pain and he found some dirt in the eye and some irritation. Finding no 
rause for the continuing pain, he sent the patient to another oculist. When Downs 
came to him again about six weeks later, he gave a complete history of his experi- 
ence for the first time. By a more thorough examination, as Dr. Buck testified, 
he found the condition to be quite different from his first conclusion. He then 
diagnosed the case as a fracture or injury of the optic nerve caused by the fall. 
He found no evidence of any disease in the eye. 

[1] We have, therefore, on the one side the positive and uncontradicted evi- 
dence of the plaintiff, supported by Dr. Buck’s diagnosis and conclusions. On the 
other, we have the opinions of three doctors that the loss of sight was due to 
disease and the accident had nothing to do with it. Their explanation of the 
claimed sudden transformation from sight toe blindness is that a man may become 
blind in one eye and be that way for a long time without knowing it. Maybe 
so. But the jury chose to believe that Downs had lost his sight by reason of the 
accident and knew it. This was a case for the jury, and the verdict is not flagrantly 
against the evidence, as the appellant contends. See Pacific Mutual Life Insurance 
Company v. Cash, 224 Ky. 292, 6 S.W.(2d) 239; Harvey Coal Corporation v. 
Pappas, 230 Ky. 108, 18 S.W.(2d) 958, 73 A. L. R. 473; John Hancock Mutual 
Life Insurance Company v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004, 79 A. L. R. 848. 


[2] It is argued—and quite seriously, too—that it was error to permit the 
plaintiff to testify that he was not blind in his right eye before he got hurt and 
that his reason for knowing it was that he had used his eye and had never had 
any sort of trouble with it previously. The basis of this sophism—that a man can’t 
testify as a fact that he was not blind before an accident—is the statement of the 
specialists, above mentioned, that a man may lose the sight of an eye and not 
discover it for a long time. The case of American Accident Company v. Fiddler’s 
Adm’x, 35 S. W. 905, 36 S. W. 528, 18 Ky. Law Rep. 161, is relied upon. It was 
there held that one unskilled in the medical profession was not competent to 
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testify that a man did not die of typhoid fever. That is different. Why, even the 
mob accepted the statement of the blind Bartimeus that, whereas once he was 
blind, now he could see! Surely the courts should not reject the sworn testimony 
of a man that, whereas once he could see, now he is blind! If there is one thing 
a man ought to know, it is whether he can see or not. The witness related a 
pathetic fact and did not merely express an opinion requiring the recondite 
knowledge of an expert. 

[3] Another item to which exception is maintained is that the plaintiff tes- 
tified that by the terms of his policy the company agreed to pay $500 for the loss 
of an eye through accidental injury. The certificate of insurance had been filed 
in the record upon the motion of the defendant. It is apparent that the witness 
had that before him as he was testifying concerning its contents. Technically, the 
document itself should have been introduced as the best evidence. But nobody 
claims that the terms of the policy were not as the witness stated, and no pre- 
judicial effect is conceivable. An objection now becomes hypertechnical. 

[4] The plaintiff’s evidence that following the accident he suffered intense 
pain and could not sleep, it is argued, was incompetent. While it is true, as 
appellant says, that the pain and suffering added nothing to the right to recover, 
it seems to us proper evidence of symptoms and as bearing on the issue whether 
the loss of sight was a consequence of the accident. 

[5] The recitation by plaintiff to Dr. Buck some six weeks after the accident 
that he had fallen and struck his head is claimed to be purely self-serving and 
that the doctor should not have been permitted to testify that he received that 
information as part of the history of the case. It is to be remembered that the 
doctor was merely testifying as to information he had upon which he based his 
diagnosis, and it was not given to the jury as substantive evidence. The doctor 
testified that this was the first time the patient had given him a complete history 
of the case and that he then found a decided change in his condition. It would 
seem this history caused the physician to look further and to discover the actual 
conditions. Upon his first visit Downs had complained of the soreness over his 
eye, and the doctor says there may have been contusions then, although his exam- 
ination at that time appears to have been so superficial that he did not take note 
of it. The evidence was competent. Horn’s Adm’r y. Prudential Insurance Com- 
pany (Ky.) S.W.(2d) ——,? decided October 10, 1933. 

[6] The other points raised by appellant that it was error to admit part only 
of a statement made to a claim agent of the railroad company ,and improper argu- 
ment, may be disposed of with the observation that the court withdrew what had 
been read and said and instructed the jury not to regard it. Neither of the 
encroachments upon the rules of evidence and argument was serious, but in any 
event the appellant is not in position ‘to complain, for it must be presumed that 
the jury obeyed the admonition of the court. 

Wherefore the judgment is affirmed. 


SUN INDEMNITY CO. OF NEW YORK vy. HULCER. 
Court of Appeals of Kentucky. Dec. 1, 1933. 
65 Southwestern Reporter (2d) 471. 
1. INSURANCE. 


Applicant could deal with agent soliciting application for sick benefit policy 
as general agent for purpose of making application, where insurer delegated no 
other to take applications. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

2. INSURANCE. : ite 

Insurer is bound by apparent authority with which it vests agent as regards 
matters, occurring prior to issuance of policy, unless limitations on agent’s author- 
ity were known to insured. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

3. INSURANCE. ; 
Applicant for sick benefit policy was not responsible for errors or false 


1 Not released by court at date of publication. 
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answers in application filled out by soliciting agent vested with apparent authority 
to accept and submit application to insurer, in absence of fraud or knowledge as 
to limitations on agent’s authority at time of application. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

4, INSURANCE. 

Statement in sick benefit policy that notice to or knowledge of agent would 
not preclude assertion by insurer of any defense was ineffectual to render insured 
responsible for false answers or errors in application, filled out by agent, where 
applicant at time had no knowledge of such limitation. 

(For other cases, see Insurance, Dec. Dig. § 379[6].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Action by Eva Louise Hulcer against the Sun Indemnity Company of New 
York. From an adverse judgment, defendant appeals. 

Affirmed. 

Walter E. Huffaker and Lukins & Jones, all of Louisville, for appellant. 

Dodd & Dodd, of Louisville, for appellee. 

THOMAS, Justice. 


On June 10, 1930, the appellee and plaintiff below, Eva Louise Hulcer, a young 
lady then 24 years of age, procured from'the appellant and defendant below, Sun 
Indemnity Company of New York, a sick benefit or indemnity policy, wherein it 
obligated itself to pay to her certain specified sick benefits for named periods, 
provided the effects of the ailments contracted after the issual of the policy were 
of the nature and to the extent set out therein. The premium was collected by 
defendant, and the policy was in full force and effect at the times that the ail- 
ments herein complained of occurred and throughout the period of their endurance. 
Claiming that she was entitled to be paid under the terms of her insurance the 
total sum of $1,590, she filed this action in the Jefferson circuit court to recover 
it of the defendant, who had previously denied liability therefor, or for any part 
of it. Defendant’s answer to the petition was a denial of some or all its material 
allegations, and in a separate paragraph it relied on alleged material and false 
representations made by plaintiff in her application for the policy, and but for 
which neither it nor others engaged in like business would have accepted the risk 
or issued the policy. Plaintiff’s reply as amended denied that defense, and also 
averred, in avoidance thereof, that defendant’s agent who solicited the policy, and 
who took the application therefor, himself wrote all the answers to all the ques- 
tious therein, after having first interrogated her upon the matters inquired about 
in the application, and during the course of which he made notations on a piece 
of paper which he carried away with him, as he also did the blank application 
which he requested plaintiff to sign, and which she then and there did, he later 
writing in the answers to the questions from the notations that he made upon 
the occasion of plaintiff signing the blank application. According to her testimony, 
she truthfully answered the question of which defendant complains in the second 
paragraph of its answer, and she alleged that, if the answer thereto (as it appears 
in her application) was not sufficiently broad to cover the entire scope of the 
question, it was because defendant’s agent failed to so construct it when he wrote 
it into the application, and not because of any failure on her part to divulge to 
him the facts, and because of which defendant was estopped to rely upon such 
defense. The question, the answer to which defendant relied on as being fraudu- 
lent, material, and false, is No. 29 in the application, and is in these words: “Have 
you within the past 5 years had medical or surgical advice or treatment or 
departure from good health? If so, state when and what, and duration.” The 
answer thereto, as written in the application by the agent who procured it, was 
and is: “August, 1927—appendicitis—twenty-nine days—Radical Cure—Operation.” 

__It was alleged in the referred to paragraph of the answer that plaintiff had 
within the past five years received medical or surgical advice and treatment, and 
that the answer made in the application was fraudulent and materially false, in 
that it limited such professional services to the one occasion of her operation 
ior appendicitis, and thereby concealed the other medical services inquired of and 
which she received during that period. Without-going into the details of the 
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testimony, we deem it sufficient for the purpose of this hearing to say that plain- 
tiff in her testimony substantiated the averments of her reply as amended, and 
she was corroborated to some extent at least by other witnesses in the case, some 
of whom were professional. The substance thereof was that, following the opera- 
tion for appendicitis, plaintiff contracted a severe cold, and it was followed by 
some muscular pains between her shoulders of, perhaps, a rheumatic nature, and 
that a physician with whom she was well acquainted advised that she take a 
short rest from her labors, aud he suggested the best place therefor was a hos- 
pital, where she went for some days, but received no treatment, except for the 
alleviation of her rheumatic pains, and that all the while she was physically able 
to be up and about but for the fact she was taking the rest suggested by that 
physician. In giving her testimony relative to the defense now being considered, 
she said: 

“T told him I had been going to doctors for colds and various ailments, but 
I had not been disabled from working. He said ‘I don’t mean that, Eva.’ I said 
‘In January of 1927 Dr. Owen advised me to take a rest.’ He said ‘Did you have 
any treatment?’ I said ‘No, I was just resting, and Dr. Owen came to see me.’ 
He said, ‘I don’t mean that.’ ” 

Afterwards he formulated the answer that is now contained in the application 
and which her counsel contends is not binding on her because, if it were false, 
it was made so by the defendant’s agent after receiving from plaintiff the true 
and correct one which she stated to him at the time. The sacroiliac trouble with 
which plaintiff became afflicted, and for the results of which she seeks compensa- 
tion in this action, developed long after the hospital rest to which she testified, 
and it is substantially shown by the testimony that it was not produced by any af- 
fliction occurring prior to its appearance. The court submitted to the jury in 
concise and appropriate language the issue so presented, and upon which evidence 
was given, and it returned a verdict in favor of plaintiff for the sum of $1,013. 
Defendant’s motion for a new trial having been overruled, it prosecutes this 
appeal, urging by its counsel that defendant’s agent in taking the application for 
plaintiff's policy was a mere soliciting one, and had no authority to either waive 
incorrect answers to the questions propounded therein or to insert therein incom- 
plete answers by which the actual facts were concealed, and for which reason 
defendant’s tendered motion for a peremptory instruction in its favor should have 
been given, notwithstanding the jury might believe that the agent played the part 
in procuring the application in the manner that we have hereinbefore outlined. 

[1] It will be observed that the agent in this case, notwithstanding he may 
have been only a soliciting one, was the only individual intrusted by defendant to 
procure from plaintiff her application. When so done by him, it became a finished 
initial step looking to the issuance of the policy, and no one else representing 
defendant took any part therein. Necessarily, under such circumstances, he was 
vested with all the authority necessary to complete that job, and which partook 
of, at least, the nature of general authority for that purpose, since no one else 
was delegated by the defendant to perform it, and for which reason the plaintiff 
had the right to deal with him as a general agent for the performance of that 
particular duty. 

[2, 3] We are aware that there exists considerable confusion in the opinions 
of courts as to the scope of the authority of insurance agents, including imposed 
limitations on strictly soliciting ones, and that confusion prevades the opinions ot 
this court, but in the recent case of Connecticut Fire Ins. Co. v. Roberts, 226 
Ky. 534, 11 S.W.(2d) 148, the question was gone into at some length, and a great 
number of prior opinions of this court were referred to and discussed. It was 
our final conclusion in that opinion that, with reference to matters occurring prior 
to the issuance of the policy, the insurer is bound by the apparent authority with 
which it invests its agent, unless limitations thereon were known at the time to the 
insured. Domestic cases substantiating that conclusion will be found cited in ‘that 
opinion, and there are a number of others to the same effect but which we deem 
it unnecessary to catalogue. Following that conclusion as the prevailing rule upon 
the subject in this jurisdiction, it will at once appear, as we have hereinbefore 
stated, that the soliciting agent in this case was vested with apparent authority to 
accept and submit to his principal the application as it was actually filled out, and 
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that plaintiff would not be responsible for any errors or false answers therein, 
unless she herself was guilty of fraud, or possessed knowledge of limitations 
upon the agent’s authority in that respect. It seems to be conceded (but, if not 
so, it is thoroughly established) that plaintiff possessed no knowledge of any 
limitations on his authority at the time her application was taken. 

[4] But counsel for defendant relies on a clause in the face of the policy 
that was subsequently issued, saying: “Neither notice given to, nor the knowledge 
of any agent, or any other person, whether received or acquired before or after 
the date of this policy, shall be held to waive any of the terms or provisions or 
statements of this policy or to preclude the Company from asserting any defense 
under the said terms, provisions, or statements, unless set forth in an endorsement 
added hereto and signed by the president or secretary.” 

The argument does not meet the issue as we view it. The limitation so relied 
on is found only in the policy, and, if it could be said that plaintiff was bound 
thereby from the time she received the policy, even though the excerpt therefrom 
was not read by her and of which she possessed no actual knowledge, it would 
still be ineffectual for the purposes contended for, since plaintiff possessed no 
such information, either actual or constructive, at the time her application was 
taken by defendant’s agent. 

It necessarily follows that the court properly submitted the issues to the jury, 
and that its verdict in favor of plaintiff was and is supported by sufficient evi- 
dence. Wherefore the judgment is affirmed. 


ARDOIN v. FIRESIDE MUT. AID ASS’N. No. 1259. 
Court of Appeal of Louisiana. First Circuit. -Dec. 4, 1933. 
151 Southern Reporter 248. 
1. INSURANCE. 


3urden was on one suing on benefit certificate, covering injuries caused solely 
by external, accidental means, to prove that his loss of sight of one eye was caused 
by such means, not by pre-existing disease. 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 

2. INSURANCE. 

Evidence in suit on benefit certificate held insufficient to show that plaintiff’s 
loss of sight of one eye was due to external, accidental means, instead of pre- 
existing disease. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

Appeal from Thirteenth Judicial District Court, Parish of St. Landry; B. H. 
Pavy, Judge. 

Suit by Theodore Ardoin against the Fireside Mutual Aid Association. From 
a judgment of dismissal, plaintiff appeals. 

Affirmed. 

A. H. Garland and R. Lee Garland, both of Opelousas, for appellant. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellee. 

Le Branc, Judge. 


The plaintiff held a membership certificate in the defendant association under 
the terms of which it agreed to pay him for certain bodily injuries “caused solely, 
directly and independently of all other causes, by external means of a violent or 
accidental nature. * * *” During the term of his membership, plaintiff was em- 
ployed by the Foundation Company which was engaged in the construction of a 
Bridge at Krotz Springs in the parish of St. Landry, and he claims that, while 
so working, he suffered an accidental injury to one of his eyes, and, as a result 
thereof, he has completely lost the use of it. The association having refused to 
pay him, plaintiff instituted this suit to recover the amount he claims to be due 
for the loss of his eye under the terms of the policy, that is, the sum of $250. 
In addition, he prays for such penalties as may be prescribed by law for the will- 
ful withholding of the payment of his loss by the defendant. 

The defense is that the loss of plaintiff’s eye was not occasioned “solely, di- 
rectly and independently of all other causes, by external means of a violent nature,” 
but was caused by a pre-existing diseased condition. 

The district judge holding that plaintiff had the burden under the contract on 
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which he sued, of proving that the loss of his eye was caused solely and inde- 
pendently of all other causes by means of a violent and accidental nature, and find- 
ing that he had failed to carry that burden, but, on the contrary, that the defendant 
had shown by a reputable physician, well known to him, that the loss of plaintiff's 
eye was due to a diseased condition that existed prior to the accident he complained 
of, rejected his demand and dismissed his suit. From a judgment so decreeing, 
the plaintiff has appealed. 

Plaintiff's testimony is to the effect that his eye suffered from having particles 
of steel and then some cement blown into it, and that the day following the acci- 
dent he was sent to see a doctor who was not an eye specialist. This doctor sent 
him to Dr. Beridon who does specialize in the treatment of the eyes and who, on 
examination, condemned his left eye. Prior to the accident he complains of, he 
had never suffered at all from eye sight. 

The defendant does not dispute the fact that plaintiff has lost the use of sight 
in his left eye, but insists, as shown by the testimony of Dr. I. F. Littell, that the 
loss was caused by some disease existing before and not by the accident. This 
doctor, when asked if the condition in plaintiff’s eye was caused by cement being 
blown into it, answers by saying, “Most positively not.’ He ascribes the loss of 
plaintiff’s eye to some trouble which existed before it was injured by having ce- 
ment blown into it. Speaking in medical terms, he says that plaintiff’s trouble was 
due to “choroiditis” and that when that condition is the result of trauma, the le- 
sions which appear are lineal, whereas when it is caused by disease, the lesions are 
more rounded and somewhat mottled. The lesion perceived in plaintiff’s case was 
not of the traumatic type but resembled that caused from diseases of the eye. 
The diseases that are commonly found to be the cause of the condition he found 
«re said by him to be syphilis, diabetes, improper diet, auto-intoxication, and also 
albuminuric retinitis conditons. The doctor’s examination did not extend to 
ascertaining which of these several diseases might have been the cause of the 
plaintiff's condition, but he seemed to be as positive as any doctor specializing in 
diseases of the eyes could be that the condition was not the result of the accident 
plaintiff complained of. 

[1] The theory of counsel for plaintiff seems to be that it was incumbent on 
the defendant association to show that the cause of the condition of plaintiff's eye 
was brought on by one of the diseases enumerated by Dr. Littell. It is argued that 
if any one who holds such a certificate as the plaintiff’s in the defendant association 
had a disease at some remote time which would have contributed to the loss of his 
eve, he is out of court and, if he never had such disease but was unable to prove 
that he never had, he is equally as unfortunate. Counsel seems to overlook the 
fact that his client is here suing on a contract in which he undertook the very task 
that he is now trying to relieve him from and which he would place on the de- 
fendant. Plaintiff accepted the contract just as it is written and in which defend- 
ant agreed to pay him a loss for injury caused “solely, directly and independently of 
all other causes, by external means of a violent and accidental nature” and the 
burden therefore rested on him to show that such was the cause. He made that 
the very issue is the case by alleging in his petition that he had lost his eye “by 
means of an accidental nature solely,” and when defendant met that issue squarely 
by its denial, he should have come to court prepared to prove to a legal certainty 
that such was the fact. This he failed to do. We are referred to the testimony of 
Dr. Beridon who examined him at the time of the injury, but Dr. Beridon frankly 
states that from the examination of the eye solely, he could not tell what was the 
cause of the condition he found. It is not pretended that Dr. Beridon made any 
further or other examination. Plaintiff produced a lay witness who testified about 
the condition of his eye and his general physical condition prior to the accident, 
but such testimony of course is of no value when we are dealing strictly with a 
question on which only those versed in medical science are qualified to speak 
with authority. 

[2] If there is a preponderance of evidence on either side in this case, we 
rather agree with the district judge that it is with the defendant. At any rate, 
we certainly believe that he was right in holding that the plaintiff had failed to 
carry the burden of proof which rested on him and therefore conclude that he 
properly rejected his claim. 

Judgment affirmed. 
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PITMAN vy. COMMERCIAL TRAVELLERS’ EASTERN ACC. ASS’N. 


Supreme Judicial Court of Massachusetts. Suffolk. Nov. 29, 1930. 
188 Northeastern Reporter 241. 
INSURANCE. 


Death of insured from tetanus with which insured was infected by kangaroo 
tendon suture used by surgeon in closing opening in abdominal cavity after suc- 
cessful hernia operation held to result from “injury caused wholly or in part, 
directly or indirectly, by surgical operation or medical treatment,” within exception 
to accident policy. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Report from Superior Court, Suffolk County; S. E. Qua, Judge. 


Action by Marjorie B. Pitman against the Commercial Travellers’ Eastern 
Accident Association. On report from the superior court. 

Judgment ordered for defendant. 

H. A. Bowen, of Lynn, for plaintiff. 

R. Walsworth, of Boston, for defendant. 

PIERCE, Justice. 


After a heraing on agreed facts, and a consideration of certain testimony 
which it was agreed witnesses would give, the trial judge found for the defendant 
and ordered judgment accordingly. He then reported the case to this court, at the 
request of the parties, with the statement that “If my rulings and findings were 
right and warranted, * * * judgment is to be entered on the findings; other- 
wise judgment is to be entered for the plaintiff for the sum of $5,000.00 and 
interest thereon from April 1, 1930.” 

The agreed statement of facts and the testimony of certain witnesses disclose 
that the case is an action at law brought by the plaintiff, widow of Gilbert L. 
Pitman, to recover as beneficiary under a policy of insurance issued to Gilbert L. 
Pitman by the defendant, a fraternal benefit society organized under G. L. (Ter. 
Ed.) c. 176, and depending for funds to meet proper claims upon assessments. 
“Gilbert L. Pitman was a member in good standing of the defendant association 
and was entitled to all the benefits of a member in good standing at his death 
and his widow, Marjorie B. Pitman, is entitled as beneficiary to all benefits accru- 
ing upon death of a member to the beneficiary of a member in good standing at 
the time of the death of said Gilbert L. Pitman under and in accordance with the 
terms of the By-Laws of the defendant and of a contract or certificate of mem- 
bership issued by the defendant to Gilbert L. Pitman, dated the 14th day of April, 
1928, and bearing No. 27,037.” The defendant by its policy covenanted and agreed 
with the member, Gilbert L. Pitman, his executor and admin:.':ator, “Ist. That 
within sixty days from the receipt by the Board of Directors of the said Associa- 
tion of proof satisfactory to said Board of the death of the said member, and 
that his death has been caused wholly and entirely by external, violent and acci- 
dental means, which * * * shall leave upon the body of said member an exter- 
nal and visible mark, the said Association, provided the death of the said member 
shall have occurred within ninety days from the happening of the said means of 
death, will pay to Marjorie B. Pitman, wife of the said Gilbert * * * the 
amount realized from one death assessment of three dollars * * * not to 
exceed the sum of ten thousand dollars ($10,000) if said death shall have resulted 
from accident which occurred to the member while riding as a passenger on a 
passenger train and inside a passenger car thereof, which train or car was pro- 
pelled by steam power, or while such train or car was being operated by electricity. 
2nd. In case of death (other than as stated in Item No. 1), provided the death of 
the said member shall have occurred within ninety days from the happening of 
the means of death * * * five thousand dollars ($5,000).” The policy contains 
certain “General Conditions” which read, so far as they are pertinent to the issue 
here raised, as follows: “It is further understood and agreed that, No indemnity 
shall be paid to any member for any disability or injury of which there shall be 
no external and visible mark on the body of the member, nor for any injury 
caused wholly or in part, directly or indirectly, by * * * surgical operations, 
medical treatment. * * * Nor shall any indemnity be paid to the beneficiary 
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of any member for the death of said member resulting from an injury caused 
wholly or in part, directly or indirectly, by either of the foregoing causes.” 

Due notice in writing of the death of the deceased was given to the defendant 
and the proof of death and claim for indemnity on the form provided by the 
defendant were filed by the beneficiary with the defendant, both within the period 
prescribed by the by-laws and the certificate. The association in writing waived 
the right to an examination or autopsy upon the body of the deceased. Medical 
testimony, found by the trial judge to be true, warranted a finding that there was 
an “external and visible mark” on the body of the member showing that his death 
was caused by external, violent and accidental means.” 

The circumstances attending the death of the member of the association 
shown by the agreed statement of facts are as follows: “On or about the fifteenth 
day of February A. D. 1930, said Gilbert L. Pitman was operated upon by com- 
petent surgeons for the removal or correction of a hernia, and for this purpose 
his abdominal cavity was opened. The operating surgeon would testify [and the 
trial judge finds that such testimony would be true] that the operation for hernia 
was successful and in no way caused or contributed to the death of Pitman, nor 
was hernia a direct or contributory cause of said death, and that he died from 
tetanus. The operating surgeon and others in attendance would testify further 
that he was supplied with a kangaroo tendon suture which contained the germ of 
tetanus, and that the surgeon, not knowing that the kangaroo tendon suture con- 
tained the germ of tetanus, but supposing it was a properly sterilized suture 
adaptable for the purpose for which he was to use it, placed it inside the abdom- 
inal cavity of the deceased for the purpose of tying up and closing a portion of 
the opening in the abdominal cavity and in consequence of the germ of tetanus 
contained in said suture said Gilbert L. Pitman became infected with the germ of 
tetanus and died on the twenty-fourth day of February, A. D. 1930.” 

We do not understand that the defendant makes contention that the injury to 
the member was not caused “by external, violent and. accidental means”; the 
defendant rests its defence on the thesis that the death of the member was not 
caused wholly by external, violent and accidental means, but was caused in part 
“directly or indirectly, by a surgical operation.” On the finding “that the operation 
for hernia was successful and in no way caused or contributed to the death of 
Pitman,” the plaintiff contends that the cause was wholly separate and apart from 
the operation and at a time when the body of the decedent was exposed and 
peculiarly sensitive to the injury, citing Freeman vy. Mercantile Mutual Accident 
Association, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 753, H. P. Hood & Sons 
v. Maryland Casualty Co., 206 Mass. 223, 92 N. E. 329, 30 L. R. A. (N. S.) 1192, 
138 Am. St. Rep. 379. We think, however, that the “tying up and closing a portion 
of the opening in the abdominal cavity” was a necessary part of the surgical 
operation or, if disconnected with that operation, was a necessary part of the 
medical treatment given by the operating surgeon or by the attending physician if 
any such were present, and that the decisions of the board of directors and of 
the judge disallowing the claim of the plaintiff because “the death of said Pitman 
resulted from an injury caused wholly or in part, directly or indirectly, by a 
surgical operation” were right. 

It follows in accordance with the stipulation that judgment is to be entered 
for the defendant; and it is 
So ordered. 


WHEELER v. TITLE GUARANTY & CASUALTY CO. OF AMERICA. No. 45. 
Supreme Court of Michigan. Dec. 5, 1933. 
251 Northwestern Reporter 408. 
INSURANCE. : 

Patient’s death due to surgeon’s administration of nupercaine and patient’s 
hypersusceptibility to this drug held effected by “accidental means” within accident 
policy. 

Injury is said to result through “accidental means,” where injury is 
not the natural and probable consequence of the means which produces it, 

but injury is produced by something unforeseen, unexpected, or unusual 

in act which precedes it. The “natural consequence” of means used is de- 
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fined as consequence which ordinarily follows from their use, result of 
which may be reasonably anticipated, and “probable consequence” of use 
of given means is defined as consequence which is more likely than not to 
follow from their use. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Superior Court of Grand Rapids; Thaddeus B. Taylor, Judge. 

Action by Warren H. Wheeler against Title Guaranty & Casualty Company of 
America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Baillie & Murchie, of Detroit, and Robert P. Scholte, of Grand Rapids (Thomas 
G. Baillie, of Detroit, of counsel), for appellant. 

Linsey, Shivel & Phelps, of Grand Rapids, for appellee. 

SHARPE, Justice. 

The facts in this case are stipulated. On April 28, 1931, the defendant com- 
pany issued a policy of insurance to Frankiedell Wheeler, of the city of Grand 
Rapids, in which it agreed to pay to the beneficiary, the plaintiff herein (her hus- 
band), the sum of $1,000 in the event of her death “due to Accidental Bodily In- 
juries.” In October, 1932, the insured was suffering from a cold in her head and 
consulted Dr. Oliver, who discovered that her tonsils were affected and advised 
their removal. On November Ist she went to his office to have them removed, 
and in preparation therefor the doctor painted the affected area with, and injected 
into it the usual amount of an anesthetic solution known as nupercaine. After 
waiting until the organs of the throat were properly deadened to pain, he began 
the operation, and, when he had partially completed it, the insured collapsed and 
died within a few minutes thereafter. 

The doctor testified that the cause of her death “was a drug reaction from the 
anesthetic”; that “she had an idiosyncrasy to the nupercaine”; that the removal of 
her tonsils had nothing to do with her death, which was caused by the administra- 
tion of the nupercaine “and her hypersusceptibility to this particular drug * * * 
which could not have been known to any practicing physician’ before it was given.” 

On trial by the court without a jury, he found that the death of the insured 
was “due to accidental bodily injuries,” and entered judgment for the plaintiff, 
from which the defendant has taken this appeal. 

Accidental injury is defined in the policy as follows: “ ‘Accidental injury’ as 
used in this policy means bodily injury suffered while this policy is in force and 
which is effected solely and independently of all other causes through accidental 
means. 

What are “accidental injuries,” as thus defined, has been the subject of much 
litigation. In 1 C. J. p. 427, it is said: “Where the effect is not the natural and 
probable consequence of the means which produce it—an effect which does not or- 
dinarily follow and cannot be reasonably anticipated from the use of the means, 
or an effect which the actor did not intend to produce, and which he cannot be 
charged with a design of producing—it is produced by accidental means.” 

A quite similar statement will be found in 14 R. C. L. p. 1239. 

Counsel for the plaintiff rely on our holdings in Johnson vy. Fidelity & Casualty 
Co., 184 Mich. 406, 151 N. W. 593, L. R. A. 1916A, 475, and Ashley v. Life Insur- 
ance Co., 241 Mich. 441, 217 N. W. 27, 58 A. L. R. 1208. The distinction between 
those cases and that now before us lies in the fact that the act of a third person 
is here involved. 

In United States Mutual Accident Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 
762, 33 L. Ed. 60, quoted from with approval in Ashley v. Life Ins. Co., supra, 
the court said: “That, if a result is such as follows from ordinary means, volun- 
tarily employed, in a not unusual or unexpected way, it cannot be called a result 
effected by accidental means; but, that if, in the act which precedes the injury, 
something unforeseen, unexpected, unusual, occurs which produces the injury, 
then the injury has resulted through accidental means.” 

The latter part of this quotation is peculiarly applicable to the facts here pre- 
sented. The act which here preceded the death of the insured was the administer- 
ing of the anzsthetic to her by the doctor, and as a result thereof, owing to her 
hypersusceptibility to this drug, an unforeseen, unexpected, and unusual occurrence 
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—her death—followed. Clearly, it was caused by accidental means as thus defined. 

A case on all fours with that here before us was presented to the Circuit 
Court of Appeals, Fourth District. Mutual Life Ins. Co. v. Dodge, 11 F.(2d) 486, 
487, 59 A. L. R. 1290. Novocaine was administered in that case to allay the pain 
incident to the removal of tonsils, and resulted in death because the insured had 
an “idiosyncrasy” or “hypersusceptibility’ to its use. The following instruction 
of the trial court to the jury was approved and the death held to have been caused 
by accidental means: “If the jury shall find that there was injected into the de- 
ceased a quantity of drug novocaine for the purpose of inducing anzsthesia, and 
that the natural and probable effect of novocaine administered in the manner and 
in the quantity used in this case is to induce local anesthesia without injury to the 
patient, and if they shall further find that by reason of a bodily idiosyncrasy of 
the insured whereby he was unusually susceptible to said drug, which susceptibility 
was unforeseen and unexpected, and the action of the drug was to cause death, 
then their verdict shall be for the plaintiff.” 

A similar question, where novocaine was also used, was presented in Taylor 
v. New York Life Ins. Co., 176 Minn. 171, 222 N. W. 912, 60 A. L. R. 959, and the 
conclusion reached that the death was produced by “accidental means.” Many au- 
thorities in support of the holding are there cited. 

What are “accidental means” was considered at length in Western Commercial 
Travelers’ Ass’n v. Smith (C. C. A.) 85 F. 401, 405, 40 L. R. A. 653. Judge San- 
born there said: “The significance of this word ‘accidental’ is best perceived by a 
consideration of the relation of causes to their effects. The word is descriptive of 
means which produce effects which are not their natural and probable consequences. 
The natural consequence of means used is the consequence which ordinarily fol- 
lows from their use,—the result which may be reasonably anticipated from their 
use, and which ought to be expected. The probable consequence of the use of 
given means is the consequence which is more likely to follow from their use than 
it is to fail to follow. An effect which is the natural and probable consequence 
of an act or course of action is not an accident, nor is it produced by accidental 
means. It is either the result of actual design, or it falls under the maxim that 
every man must be held to intend the natural and probable consequence of his deeds. 
On the other hand, an effect which is not the natural or probable consequence of 
the means which produced it, an effect which does not ordinarily follow and ¢an- 
not be reasonably anticipated from the use of those means, an effect which the 
actor did not intend to produce and which he cannot be charged with the design of 
producing under the maxim to which we have adverted, is produced by accidental 
means. It is produced by means which were neither designed nor calculated to 
cause it. Such an effect is not the result of design, cannot be reasonably anticipa- 
ted, is unexpected, and is produced by an unusual combination of fortuitous cir- 
cumstances; in other words, it is produced by accidental means.” See, also, Elsey 
v. Fidelity & C. Co., 187 Ind. 447, 120 N. E. 42, L. R. A. 1918F, 646. 

There are decisions holding otherwise. In Caldwell v. Travelers’ Insurance 
Co., 305 Mo. 619, 267 S. W. 907, 39 A. L. R. 56, the authorities are collected and 
discussed at length. See, also, Order of United Commercial Travelers v. Shane 
(C. C. A.) 64 F.(2d) 55. 

In our opinion, the death of the deceased was due to “accidental means,” and 
the judgment is affirmed. 


McDonald, C. J., and Potter, North, Fead, Wiest, Butzel, and Weadock, JJ., 
concur. 



































































































































































NATIONAL LIFE & ACCIDENT INS. CO. v. HENSON. 
Court of Appeals of Tennessee, Eastern Section. Jan ——, 1932. 
Certiorari Denied by Supreme Court Aug. ——, 1932. 
65 Southwestern Reporter (2d) 234. 
INSURANCE. 


In suit for paralysis benefit under health and accident policy requiring insured 
to be declared by competent medical authority to be permanently paralyzed, and 
totally and permanently disabled as result, evidence that insured was permanently 
paralyzed and totally and permanently disabled as result held insufficient for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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Error to Law Court of Washington; D. A. Vines, Judge. 

‘Action by W. C. Henson against the National Life & Accident Insurance 
Company. Judgment for plaintiff against defendant on the verdict of a jury, in 
the sum of $125, under a clause in defendant’s policy insuring against effects of 
paralysis, and defendant brings error. 

Reversed, and cause dismissed. 

Sells, Simmonds & Bowman, of Johnson City, for plaintiff in error. 

Price & Cantor, of Johnson City, for defendant in error. 

Snoperass, Judge. 

This cause was heard before the judge and a jury after it came into the cir- 
cuit court by appeal from the justice’s court, with the results indicated. After its 
motion for a new trial was made and overruled, defendant perfected the appeal 
which it made to this court and, as plaintiff in error, makes but one assignment 
as follows: 

“The Court erred in overruling the fourth ground of the Insurance Company’s 
motion for a new trial, which is in the following words and figures: 

“4. The Court erred in overruling defendant’s motion for a directed verdict, 
made at the close of the plaintiff’s evidence and renewed at the close of all the 
evidence.” 

The warrant (omitting caption, date, and signature), presenting plaintiff’s 
cause of action, is as follows: 


“You are hereby commanded to summon the National Life and Accident Insur- 
ance Company, a corporation, to personally appear before me or some other acting 
Justice of the Peace for said county to answer the complaint of W. C. Henson 
in an action to his damage of $125.00 principal and $31.25 penalty, total $156.25. 
for this: The defendant, the National Life and Accident Insurance Company, a 
corporation, contracted, agreed, and bound itself in writing, which writing is here 
to the court shown, for a stipulated consideration paid and to be paid by the 
plaintiff, which payments were duly and regularly made according to contract, to 
pay the plaintiff the sum of $125.00 upon his becoming totally and permanently 
disabled and incapacitated, from and on account of paralysis, to engage in any 
work or occupation, whatever, for wages or profit, during the life of said contract. 

“Plaintiff had fallen within the terms and conditions of the agreement and 
contract, before the commencement of this action and is so permanently incapa- 
citated by paralysis; and defendant has breached its said contract wilfully and 
without reasonable excuse, and in bad faith has refused to pay him. 

“Wherefore he brings this action for the principal sum of $125.00 and 25% 
penalty in $156.25.” e 

The jury found against the defendant below only in the principal sum, elim- 
inating the penalty. 

The policy filed in the record was not denied. Neither was there any other 
question made other than that the clause sued under did not cover the case made 
by the proof and that therefore there is no proof to support the verdict. 

The insurance policy is a health and accident policy which evidences many 
conditions under which benefits might be drawn and it appears that the plaintiff 
had been receiving certain benefits for a certain character of disability but claim- 
ing himself to be entitled under the insurance contract to receive further and 
additional sums brought this action under a certain clause of the policy denom- 
inated “For Paralysis,” which reads as follows: 


“Section M. If such injury shall not result in any loss enumerated in Section 
A, but shall, independently of any and all other causes and within ninety days. 
from the date of the accident, or, if such sickness shall not result in death, but 
shall, independently of any and all other causes and within twenty-six weeks from 
the date of the contraction and beginning of the sickness, be the direct and sdle 
producing cause of permanent paralysis, whereby the insured shall be totally dis- 
abled, as defined in this policy, for a period of six consecutive months from the 
date of the beginning of such paralysis, and, if within three months after the 
expiration of such period, the insured shall be declared by competent medical 
authority (satisfactory to the Company) to be permanently paralyzed and by rea- 
son of such paralysis to be totally and permanently unable to engage in any work 
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or occupation whatsoever for wages or profit, then and in that case, the Company 
will pay the insured, in addition to the weekly indemnity otherwise payable under 
this Policy an amount equal to one-fourth of the Principal Sum. 

“Such payment shall terminate this policy.” 

With reference to this clause, appellants’ insistence is that: 

“The proof shows that Mr. Henson is not suffering from ordinary paralysis, 
but has been afflicted with a malady, commonly called Jake Leg, caused by drinking 
a‘ poisonous intoxicant known as Jamaica Ginger,” that 

“The sickness began in March, 1930, and from that date until September, 1930, 
Mr. Henson could not move out of his chair”; that 

“Nine months after he was taken sick, he started improving and got so he 
could walk with the use of two crutches”; that 

“He used the two crutches several months, and then started walking with a 
crutch and a cane”; that 

“Later he discarded the second crutch, and at the time his case was tried he 
was walking with the aid of one cane”; that 

“Mr. Henson has made such marked improvement that he now walks from a 
mile and a half to two miles per day”; that 

“He walked to the third floor of the Court House to attend Court at the time 
this case was tried below”; that 

“The Insurance Company paid Mr. Henson the sickness benefits set out in 
Section 8 of the policy, to-wit: $8.00 per week for twenty-six weeks.” 

We find that the proof so establishes and further that only two physicians 
were examined, neither of whom have declared the insured “permanently paralyzed 
and by reason of such paralysis to be totally and permanently unable to engage in 
any work or occupation whatsoever for wages or profit’; which is essential we 
think, and by at least one competent physician must so appear as a precedent to 
liability under the clause above quoted. 

While we do not hold that, under the phrase “satisfactory to the Company,” 
plaintiff might reject as unsatisfactory any such testimony by a competent physi- 
cian, we do hold that as a part of the testimony establishing the fact of a liability 
under the clause sued on and hereinbefore quoted, there must be evidence of at 
least one competent physician testifying as therein indicated. This being lacking, 
the proof is fatally defective as we think that as a condition precedent to such a 
liability the insurance company had the right to contract for the sanctioning 
opinion of at least one medical expert. The trend of the testimony of the 
physicians examined rather indicates a recovery of the patient through nature’s 
agency if properly allowed to operate. 

The court should have directed a verdict for the defendant. The assignment 
is therefore sustained, the judgment reversed, and the cause dismissed at the cost 
of defendant in error. 

Portrum and Thompson, JJ., concur. 





POSTAL INDEMNITY CO. v. McCAULEY. No. 2428. 
Court of Civil Appeals of Texas. Beaumont. Oct. 7, 1933. 
Rehearing Denied Nov. 22, 1933. 

64 Southwestern Reporter (2d) 1014. 


1. INSURANCE. 

Petition alleging generally issuance of automobile accident policy, its delivery, 
accident, and injury and that injuries were received within terms of policy and 
that necessary conditions fixing liability had been performed, held sufficient as 
against general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

Facts held to show that automobile accident policy was in effect though not 
delivered to insured even if insurer’s by-law that no liability existed against it if 
policy was not delivered was binding on insured. 

Facts disclosed that on receipt of annual premium insurer issued policy 
to its agent to be delivered to insured, and agent did not deliver policy, 
but insurer did not know that policy had not been delivered and never 








Acc. ] Postal Indemnity Co. v. McCauley 


authorized its cancellation nor requested its return, and prior to the 

renewal date insurer wrote insured advising him to keep policy in force 

by paying next premium, whereupon insured informed insurer that he did 

not have original policy and insurer forwarded duplicate policy. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 
3. INSURANCE. P 

Where insured did not notify insurer of accident within time required by 
automobile accident policy, insured must plead justification, for not so notifying 
insurer to recover (Rev. St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 


Appeal from Shelby County Court; Clarence Samford, Judge. 

Action by Jessie C. McCauley against the Postal Indemnity Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Davis, Avery & Wallace, of Center, for appellant. 

Anderson & Lewis, of Center, for appellee. 

WALKER, Chief Justice. 

This appeal is from a judgment of the county court of Shelby county, in 
favor of appellee, Jessie C. McCauley, against appellant, Postal Indemnity Com- 
pany, for the sum of $353.34, under an automobile accident policy issued on the 
16th day of August, 1930, for injuries received on the 15th day of January, 1931. 

[1] There is no merit in appellant’s contention that appellee’s petition was 
subject to the general demurrer. He alleged in general terms the issuance of the 
policy, its delivery, the accident and resulting injury, and pleaded generally that 
the injuries were received within the terms of the policy and that the necessary 
conditions to fix liability had been duly performed. No special exceptions were 
urged. As against the general demurrer, the petition was sufficient to state a cause 
of action. Northwestern National Ins. Co. v. Woodward, 18 Tex. Civ. App. 496, 
45 S. W. 185; Erie Telegraph Co. v. Grimes, 82 Tex. 89, 17 S. W. 831; Gulf 
Refining Co. vy. Bonin (Tex. Civ. App.) 242 S. W. 776; Millers’ Indemnity Under- 
writers v. Boudreaux (Tex. Civ. App.) 245 S. W. 1025. 

[2] The by-laws of appellant provided that no liability existed against it 
under the policy sued upon prior to the date of the delivery of the policy. This 
by-law was not reflected by the terms of the policy but was incorporated therein 
only by reference to its general by-laws; and it was not shown that appellee had 
actual knowledge of this by-law. Appellant pleaded that the policy was never 
delivered to appellee and relied upon this by-law as an absolute defense. In fact, 
the policy was duly and regularly issued by appellant upon receipt of the annual 
premium paid by appellee, for which appellant duly issued its official receipt, and 
was forwarded by appellant to its local agent to be delivered to appellee. The 
agent never delivered the policy, nor tendered it to appellee for delivery, but 
appellant did not know that it had not been delivered and never authorized its 
cancellation nor requested its return but appropriated and retained the premium 
paid by appellee for the policy. In July, 1931, just prior to the renewal date of 
August 16, 1931, appellant wrote appellee, advising him that his next premium 
would fall due on August 16, 1931, and advised him to pay it and to keep his 
policy in full force and effect. Appellee then wrote to appellant that he did not 
have the original policy and asked for a duplicate policy. Appellant answered this 
request by forwarding appellee a duplicate policy and by advising him, in effect, 
that his original policy was in full force. Even if the by-law thus pleaded by 
appellant should be construed as a part of the policy and binding upon appellee, 
the facts stated were sufficient to put the policy into effect as a lawful contract. 

[3, 4] Appellant also answered by pleading specially the following conditions 
of the policy. 

“Notice of Accident 

“It shall be the duty of the Insured, upon the happening of any accident as 
to which it may thereafter be claimed the same is covered by this policy, to give 
written notice within ninety-one days after the date of such accident and injury 
to the Home Office of this company; and failure to comply with this condition 
shall operate as a complete defense to any claim on this policy.” 
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As required by the provisions of article 5546, R. S. 1925, appellant denied 
under oath that the notice thus contracted for had been given. Appellee filed no 
reply to this answer except by way of exceptions and general denial, but went 
to trial upon the general allegations of his petition, which were only to the effect 
that he had complied with all the conditions of the policy necessary to create a 
cause of action in his favor. 

In order to recover on the allegations of his petition, appellee was required 
to show that he gave notice to appellant within the ninety-one days allowed him 
by the terms of his policy. In Federal Surety Co. vy. Smith, 41 S.W.(2d) 210, 213, 
by the Commission of Appeals, expressly approved by the Supreme Court, it was 
held that similar provisions are “not void under our laws”; and, when the proof 
was not furnished within the ninety-one days, that the insured must plead and 
prove that the insurance company had waived the conditions as to notice. This 
holding would also require the insured to plead the issue of estoppel against the 
insurance company, provided estoppel was relied upon; and also that in view of 
the particular circumstances of his case the stipulation as to notice was unrea- 
sonable. On the issue of pleading see, also, Francis v. International Travelers’ 
Ass’n (Tex. Civ. App.) 260 S. W. 938; same case, by Supreme Court, International 
Travelers’ Ass’n v. Francis, 119 Tex. 1, 23 S.W.(2d) 282; Pardue v. National 
Mutual Ins. Co. (Tex. Civ. App.) 55 S.W.(2d) 884. 

From the authorities cited above, where notice was not given as required by 
the terms of the policy, in order to recover the insured or the plaintiff: in the 
cause of action must plead a justification, good in law or equity, for not giving 
the notice within the time required. In this case the undisputed facts were that 
the notice was not given until long after the expiration of ninety-one days after 
the date of the injury. As appellee pleaded no justification or excuse for not 
giving the notice within the required time, his proof on this issue was without 
support in his pleadings. Appellant has asked that judgment of the lower court be 
reversed and judgment here rendered in its behalf because of this defect in the 
pleadings. This request must be denied because it reasonably appears to us that 
appellee, by amending his pleadings, can state a good cause of action. 

For the reasons stated the judgment of the lower court is reversed and the 
cause remanded for a new trial. 

Reversed and remanded. 


MOLNOR v. COMMERCIAL CASUALTY INS. CO. No. 7583. 
Supreme Court of Appeals of West Virginia. Dec. 5, 1933. 
171 Southeastern Reporter 894. 
INSURANCE. 

Whether insured, suffering paralytic stroke resulting in permanent loss of en- 
tire use of hand and impaired use of foot and leg, consisting of loss of sensation 
in both and inability to walk except with cane, had permanently lost entire use of 
hand and foot within meaning of health and accident policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. 


In an action on a provision in a health-accident insurance policy stipulating for 
the payment to the insured of benefits for “permanent loss of the entire use of both 
hands, or both feet, or one hand and one foot,” caused by illness, the evidence 
shows that the plaintiff suffered a paralytic stroke while the policy was in effect, 
resulting admittedly, in permanent loss of the entire use of his right hand and the 
impaired use of his right foot and leg, consisting of the loss of sensation in both, 
and his inability to walk except with the aid of a cane by dragging the limb which 
serves merely as a partial support. Held, the issue, whether or not the plaintiff 
had permanently lost the entire use of a hand and foot, within the meaning of the 
policy, should have been submitted to the jury. 

Error to Circuit Court, McDowell County. 

Action by Tony Molnor against the Commercial Casualty Insurance Company. 
Judgment for defendant, and plaintiff brings error. 

Judgment reversed, ‘and cause remanded for a new trial. 

Ira J. Partlow and Christie & Christie, all of Welch, for plaintiff in error. 
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Harman & Howard, of Welch, for defendant in error. 

Litz, Judge. 

Plaintiff complains of judgment entered upon a directed verdict in favor of 
defendant. 

The action is based upon a provision in an accident-health insurance policy 
stipulating for payment to the insured of $500 for “permanent loss of the entire 
use of both hands, or both feet, or one hand and one foot,” caused by illness. 


Plaintiff suffered a paralytic stroke while the policy was in effect resulting, 
admittedly, in permanent loss of the entire use of his right hand and the greatly 
impaired use of his right foot. The issue, therefore, is whether he has lost the 
entire use of his right foot within the meaning of the policy. He has no sensation 
in his right leg or foot and can walk only with the aid of a cane by dragging the 
limb which serves merely as a partial support. 


Plaintiff contends that the provision in question should be liberally interpre- 
ted, in his favor, by holding that the loss of the practical use of a hand and foot 
entitles him to its benefit. Defendant, on the other hand, insists that the provision 
must be literally construed, and that, so construed, an affirmance of the trial court 
necessarily follows. 

We have adopted a liberal construction, favorable to the insured, of general 
disability clauses. “A disability clause in a life insurance policy entitling the in- 
sured to benefits if he ‘shall become totally and permanently disabled, either physi- 
cally or mentally, from any cause whatsoever, to such an extent that he (or she) is 
rendered wholly, continuously and permanently unable to engage in any occupation, 
or perform any work for any kind of compensation of financial value during the 
remainder of his (or her) lifetime’ does not mean a state of absolute helplessness, 
but means the inability of the insured to engage in practical manner in useful work, 
whether in his accustomed vocation or another. Total disability is a relative term. 
Each case must be considered on its own facts.” Hayes v. Prudential Ins. Co. of 
America (W. Va.) 171 S. E. 824, decided at this term. In the opinion written by 
Judge Haymond Maxwell, it is stated: “Absolute helplessness is not deemed by 
the courts to be a condition precedent to the right of an insured to recover under 
a total and permanent disability clause. According to many cases, recovery may be 
had by an insured where, because of injury or illness, he has become unable to do 
substantially all the material acts necessary to the conduct or prosecution of his 
business or occupation in substantially his usual and customary manner. Mc- 
Cutchen v. Life Ins. Co., 153 S. C. 401, 151 S. E. 67; Berry v. United Life & Acci- 
dent Ins. Co., 120 S. C. 328, 113 S. E. 141; Industrial Mut. Indemnity Co. v. Hawk- 
ins, 94 Ark. 417, 127 S. W. 457, 29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029; Brown 
v. Life Ins. Co., 136 S. C. 90, 134 S. E. 224; Marchant v. N. Y. Life Ins. Co., 42 
Ga. App. 11, 155 S. E. 221; Hurley v. Bankers’ Life Co., 198 Iowa, 1129, 199 N. W. 
343, 37 A. L. R. 146, and note; Foglesong v. Modern Brotherhood, 121 Mo. App. 
548, 97 S. W. 240.” This doctrine is also enunciated in Cody v. John Hancock Life 
Ins. Co., 111 W. Va. 518, 163 S. E. 4, 86 A. L. R. 354, and Hetzel v. Pacific Mutual 
Life Ins. Co., 108 W. Va. 22, 150 S. E. 385. The same principle, by analogy, should 
be applied in the interpretation of provisions indemnifying an insured for the loss 
of members of the body or the use thereot. 


In Johnson v. Inter-Southern Life Ins. Co., 244 Ky. 83, 50 S.W.(2d) 16, the 
Court of Appeals of Kentucky held that the “irrevocable loss” of sight, provided 
for in an accident-health insurance policy, meant the irrevocable loss of the prac- 
tical use of the eyes. In Tracey v. Insurance Co., 119 Me. 131, 109 A. 490, 494, 9 
A. L. R. 521, the Supreme Judicial Court of Maine held that “the ‘entire loss of 
sight’” as applied to an accident-health insurance policy should be given a prac- 
tical interpretation. In the opinion of the case it is stated: “The meaning of the 
word ‘entire’ should be determined in the light of the purpose and intent of the 
policy; why the plaintiff bought it; and with a construction most favorable to him. 
*** The eye has earning capacity as well as the hand. To indemnify the com- 
plete loss of the sight of the eye as an earning factor was undoubtedly one of 
the controlling reasons for taking the policy.” Mark Mfg. Co. v. Industrial Com- 
mission of Illinois, 286 Ill. 620, 122 N» E. 84, involved the claim of an employee for 
compensation under a provision of the state compensation act for “the loss of a 
hand or the permanent and complete loss of its use.” He had sustained injury to 
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his hand, necessitating the amputation of the second, third, and fourth fingers, and 
causing stiffness ot the index finger and stiffness and disfigurement of the palm. 
He could use his thumb with his index finger and the stump of the second finger 
to pick up small articles, to dress himself, and do other similar acts. He was com- 
pelled, after the injury, to accept work less remunerative than his former employ- 
ment, which he accomplished by the use of a scoop held in his uninjured hand and 
attached to the other arm by means of an appliance. The court, in approving an 
allowance of compensation in the case, said: “The fact that by the use of a me- 
chanical appliance or some substitute for the hand the defendant in error is able 
to perform manual labor to some extent is not inconsistent with the complete loss 
of the use of the hand for practical work. ‘The incapacity of use need not be 
tantamount to an actual severance of the hand; it is enough that the normal use 
* * * has been taken entirely away.’ ” 


In re Meley, 219 Mass. 136, 106 N. E. 559, 560, the Supreme Judicial Court of 
Massachusetts, construing a compensation act providing compensation for an injury 
rendering a hand, foot, thumb, finger, or toe “incapable of use,” said: “The inca- 
pacity of use need not be tantamount to an actual severance of the hand; it is 
enough that the normal use of the hand has been taken entirely away.” The Massa- 
chusetts court made a similar ruling in the (subsequent) case of Floccher, 221 
Mass. 54, 108 N. E. 1032. “It is for the jury to determine whether a total loss of 
three fingers and an injury to the remaining finger and thumb, which materially 
interferes with their use, and a cutting away of a part of the palm of the hand, 
constitute a total loss of the hand within the meaning of a by-law of a mutual 
benefit association, which provides indemnity for any member in good standing 
suffering ‘by means of physical separation, the loss of a hand at or above the 
wrist joint.” Beber v. Brotherhood of Railroad Trainmen, 75 Neb. 183, 106 N. 
W. 168, 121 Am. St. Rep. 782. “It is for the jury to determine whether a total 
loss of three fingers and a part of another on the same hand, destruction of the 
joint of the thumb, and a cutting of the hand is a loss of the hand ‘causing 
immediate, continuous, and total disability,’ within the meaning of” an 
accident insurance policy. Lord y. American Mut. Acc. Ass’n, 89 Wis. 19, 61 
N. W. 293, 26 L. R. A. 741, 46 Am. St. Rep. 815. In Citizens’ Mutual Life Ass’n 
v. Kennedy, 57 S.W.(2d) 265, 267, the Court of Civil Appeals of Texas permitted 
a recovery for an accident necessitating the amputation of four fingers below the 
knuckles, under a policy indemnifying the insured for the “loss of a hand,” saying: 
“The stipulation for indemnity for the loss of a hand should be construed as 
referable to its usefulness, and, if its use was destroyed for all substantial and 
practical purposes, the condition for the payment of the indemnity was fulfilled. 
In Winters Mutual Aid Ass’n, etc., v. Reddin (Tex. Civ. App.) 31 S.W.(2d) 1103, 
1104, the Texas court also affirmed a judgment for plaintiff below for disability, 
due to fallen arches, under a mutual aid policy providing for the payment of bene- 
fits for the “loss of both eyes, both hands, both feet, or any two” of them. Reddin 
had been earning his living as a barber and farmer. He could remain on his feet 
“a few hours” at a time, but was able to work only “a little while” without tiring. 
In the opinion of the case, it is stated: “Although insured may be able to make 
some use of his feet, if he has practically lost their use to the extent required to 
enable him to follow the occupation of a barber, he brings himself within the 
meaning of the term ‘loss of two feet.’” Life & Casualty Ins. Co. of Tennessee v. 
Peacock, 220 Ala. 104, 124 So. 229, 230, involved a disability clause providing that 
the loss “by severance of both hands, or both feet, or one hand and one foot,” or 
the permanent loss of the sight of both eyes, should constitute total and permanent 
disability within the meaning of the policy. The insured sustained an injury neces- 
sitating the amputation of her left foot and the toes of her right foot. By the 
use of an artifical left foot and a brace in her right shoe, she could walk without 
the aid of a crutch or cane. The court, in affirming a judgment in her favor, said: 
“Where the policy insures against the loss of a member, or the loss of an entire 
member, the word ‘loss’ should be construed to mean the destruction of the use- 
fulness of that member, or the entire member, for the purpose to which, in its 
normal condition, it is susceptible to application, in the absence of more specific 
definition.” : 
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In the light of the foregoing authorities and the rule of liberal interpretation 
in favor of the insured, we are of opinion that the issue should have been decided 
by the jury. 

The judgment, therefore, is reversed, the verdict set aside, and a trial granted. 

Reversed and remanded. 
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AUTOMOBILE 


WHEELER v. LUMBERMEN’S MUT. CASUALTY CO. et al. 
District Court, D. Maine, S. D. Nov. 29, 1933. 
5 Federal Supplement 193. 
1. INSURANCE. 


“Co-operation” referred to in automobile liability policy means that assured 
shall give insurer full, fair, and frank disclosure of all information reasonably 
requested, shall aid in defense of suit and testify truthfully when called as wit- 
ness and refrain from collusion with injured party and from fraud. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

2. INSURANCE. 

Evidence held not to establish intentional misstatement by assured in auto- 
mobile liability policy so as to defeat liability for lack of co-operation. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Insurer in automobile liability policy refusing to make any defense to action 
against assured on ground injury was not covered by policy could not thereafter 
set up as defense lack of co-operation. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

4. INSURANCE. 


___That which operates as waiver or estoppel in favor of assured in automobile 
liability policy if action had been brought by him also operates as waiver or 
estoppel in favor of injured person. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 

In Equity. Suit by Percy W. Wheeler against the Lumbermen’s Mutual 
Casualty Company and another. 

Judgment for plaintiff. 

Berman & Berman, of Lewiston, Me., for plaintiff. 

Robinson & Richardson and N. W. Thompson, all of Portland, Me., for 
defendants. 

Peters, District Judge. ; 

This is a bill in equity brought under chapter 60, §§ 177-180, of the Revised 
Statutes of Maine, to reach and apply certain insurance money under a policy of 
automobile liability insurance issued by the defendant insurance company to the 
Lewiston Monumental Works, so-called. 

The principal defense against the action is that the policy was breached by 
the assured by the violation of a certain condition therein to the effect that the 
assured would co-operate with the insurer in defending any suit that should be 
brought on account of an accident covered by the policy. It is also claimed that 
the policy was void by reason of a stipulation that it should become so if the 
assured should conceal or misrepresent any material fact or attempt to defraud the 
insurance company. Other defenses are that the automobile involved in the 
accident was not covered by the policy, and that the plaintiff is estopped by his 
acts and representations from asserting his claim against the insurance company. 

Findings of Fact. 

The insurance policy in question, issued by the defendant Lumbermen’s 
Mutual Casualty Company, on April 23, 1932, to Lewiston Monumental Works, 
as the assured named, was of the usual liability type, undertaking to indemnify 
the assured against liability for damages recoverable on account of accidents 
occurring “as a result of the ownership, maintenance or use” of certain automo- 
biles described therein. 

The name Lewiston Monumental Works was a trade-name used by Honora 
G. Murphy of Lewiston, under which she had been carrying on business, with 
the active assistance of her sons, since at least 1923, when she filed with the city 
clerk of Lewiston a certificate to that effect, as required by law. The same 
business at the same location previously for a long time had been carried on by 
the husband of Mrs. Murphy before his death under the name of James P. 
Murphy Company, which business name was also used by Honora G. Murphy 
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to some extent down to and at the time of the accident, as well as the name 
Lewiston Monumental Works. Both names were conspicuous on signs attached 
to the place of business. 

The insurance policy in question contains the following clauses pertinent to 
the issues raised: 

“In consideration of the deposit premium herein provided the Lumbermen’s 
Mutual Casualty Company (hereinafter called the Company) does hereby agree 
with the assured named and described as such in the special conditions forming 
part hereof, as follows: ; 

“To Pay on behalf of the assured, subject to all of the conditions of this 
policy, all sums which the assured shall become obligated to pay by reason of 
the liability imposed upon him by law for damages, * * * on account of bodily 
injuries * * * accidentally suffered or alleged to have been suffered by any 
person or persons, due to any accident as a result of the ownership, maintenance 
or use of the automobile described herein. * * * 

“To Serve the assured, upon notice of such bodily injuries * * * (a) in 
investigating cases coming within the provisions of this policy, (b) in conducting 
negotiations for the settlement or in contesting any claims made on account of 
such cases, and (c) in defending any suit brought to recover damages on account 
of such cases, unless or until the company may elect to effect settlement of such 
suit. The Company is hereby constituted the agent of the assured in all matters 
pertaining to the investigation, adjustment and payment of claims for which the 
assured is liable.” 

“Cooperation of Assured. 

“G. The assured when requested by the Company shall aid in effecting 
settlements, securing and giving evidence, the attendance of witnesses and in 
prosecuting appeals. The Assured shall not voluntarily assume any liability, settle 
any claim or incur any expense other than for immediate surgical relief, except 
at his own cost, or interfere in any negotiation or legal procedure without the 
consent of the Company previously given in writing.” 

“Misrepresentation and Fraud. 

“I. This entire policy shall be void if the assured or his agent has concealed 
or misrepresented, in writing or otherwise, any material fact or circumstance 
concerning this insurance or the subject thereof; or if the Assured or his agent 
shall make any attempt to defraud the Company either before or after the loss. 

“Exclusions. 

“This policy shall not cover, in respect of any automobile * * * (5) accidents 
to any employee of the Named Assured or Assured (except household servants) 
while engaged in any business or occupation of the Named Assured or Assured 
or while engaged in the operation, maintenance or repair of any automobile 
described in this policy.” 

It was also provided in the policy that upon the happening of an accident 
covered by the policy the assured should give immediate written notice thereof 
with fullest information obtainable at the time to the conmipany or some authorized 
agent. 

Several automobiles were described in the policy, one of which, while being 
driven by an employee of Honora G. Murphy (doing business as Lewiston 
Monumental Works, as above mentioned, and hereinafter referred to as the 
assured), on October 17, 1932, while being used in the assured’s business, came 
in collision with a street car, and the driver, as well as the plaintiff, Wheeler, 
who was riding in the automobile at the time with the driver, sustained serious 
injuries. 

On October 19th a report or notice of the accident, as required by the terms 
of the policy, was given by the assured to the insurance company, made out on a 
printed blank furnished for the purpose by the company. This blank, which is 
entitled “Report of Automobile Accident,” contains certain printed questions 
which are to be answered by the assured in small spaces left for that purpose. 

The present dispute between the parties originated in the wording of this 
report. The following are the parts of the report necessary to be considered: 
“Policy Holder: 

“Name: Lewiston Monumental Works. * * * 
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“Full address: 6 Bates Street. City: Lewiston. State: Maine. 
“Your Automobile, Driver and Occupants: 

“Name Ford Tudor. * * * 

“Name of Driver: Lawrence A. Murphy. 

“Home address: 110% Spring Street. Business address: 6 Bates Street. 

“By whom employed? Lewiston Mon’t. Works. 

“How long? 25 years. Licensed? Yes. 

“For what purpose was car being used? Conveyance to and from work in 
cemeteries. 

“Passengers: (Names and addresses): Percy Wheeler, 2 Granite Street, 
Lewiston, Maine. 

“Personal Injuries: 

“Full name of injured person: Percy Wheeler. Address: 2 Granite Street, 
Age: 41. Married or single: Married. Nationality: Irish American. Color: 
White. Understand English? Yes. 

“In whose employ? Lewiston Monumental Works. Wages: $48.00 per week. 

“Statement of injured: I saw what I suppose was an automobile with one 
light coming towards us, suddenly there was a crash, and the next thing I knew 
I was in the hospital. 

“Heard by: Joseph J. Murphy. Address: 115 Spring Street, Lewiston. 

“Nature and extent of injuries: See the attached paper. 

“Where was injured person taken? C. M. G. Hospital. * * * ” 

On receipt of the notice of the accident, the agents of the insurer: proceeded 
to Lewiston to investigate the matter. Naturally, the first question that interested 
them was the liability of their company. The policy provided, under the heading 
of “Exclusions,” that it should not cover accidents to (a) an employee of the 
assured, (b) while engaged in the business of the assured. (The exact language 
is hereinabove quoted. I have made the separation which appears important.) 

The agents had the report of the accident before them and saw that the 
injured person was therein said to be in the “employ” of the assured. 

In the printed form of notice furnished by the insurance company there was 
no blank to be filled out and no question to be answered as to whether the 
injured person, if an employee of the assured, was also, at the time of the 
accident, “engaged in any business or occupation of the Named Assured or 
Assured.” 

An agent of the company made inquiries at the office of the assured, and 
testifies that he was informed that Wheeler, as a matter of fact, was both in the 
employment of the assured and engaged in its business at the time of the accident. 
The testimony in behalf of the plaintiff is to the contrary. 

The agent also visited the hospital where the plaintiff was being treated, and 
produced at the trial a statement which he said the plaintiff made to him, indicat- 
ing that he was at the time of the accident engaged in the business of the 
assured; but, upon that statement being read to the plaintiff while in bed in the 
hospital, he-refused to sign it, and it was never signed. He testifies that he has 
no memory of the occurrence. : 

The fact is that the plaintiff, Wheeler, was not engaged in any business of the 
company at the time of the accident. He had been in the general employment of 
Honora G. Murphy, who, incidentally, was his mother-in-law, for some years, 
as a blacksmith. He was taken ill some time before the occurrence in question, 
and had not worked for a considerable period before the time of the accident. 
Neither had he been paid any salary or wages for that period, as the pay roll 
and accounts of the Lewiston Monumental Works showed conclusively. In fact, 
the defendant insurer does not now seriously question the fact that the plaintiff 
was not engaged in the business of the assured at the time of the accident, nor 
that the plaintiff’s accident was covered by the policy. 

After receiving the information which led it to the conclusion that it was not 
liable for the result of the accident, for the reason that Wheeler was an employee 
of the assured engaged in her business at the time, the insurance company took 
no further steps in the case until the latter part of December, when it received 
a copy of the declaration in a suit Wheeler had begun against the insured to 
recover damages for his injuries received in the accident. 
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Thereupon further investigation was made, and agents of the insurer say 
that they were then first informed by agents of the assured that Wheeler was not 
in the employment and on the business of the assured when the accident 
occurred. 

In spite of this information, however, the insurance company adhered to its 
first position that the accident was not covered by the policy, for the reason that 
Wheeler was working for the assured and on her business at the time of the 
accident; and the insurer then, and for the purpose of that litigation, elected to 
stand on that ground, and notified the assured on January 11, 1933, by letter, that 
it would not defend the suit for that reason. 

The following excerpts from the letter show the position taken by the 
defendant company: 

“Lewiston Monumental Works, Lewiston, Maine. 

“Dear sirs: * * * It has just recently been brought to our attention that suit 
has been brought against you, * * * on behalf of Percy Wheeler who was injured 
while a passenger in one of your automobiles insured with this company, on 
October 17th, 1932, the automboile being driven by Lawrence Murphy, your 
employee. 

“At the time this case was reported an investigation was made, and it was 
determined that at the time of the accident Percy Wheeler was working for you, 
and was at the time within the course of his employment, and therefore excluded 
from coverage under our policy. * * * After learning of this suit we made a 
check-up to confirm our original findings of fact, and in view of it must hereby 
disclaim any responsibility to you or to Mr. Wheeler for this accident. A reason- 
able time will be afforded you in which to procure counsel to appear for you 
in this suit. In view of the fact that the accident is not covered, the Lumbermens 
Mutual cannot appear to defend the action or indemnify you. If you desire 
counsel to appear for you and represent you in this suit, if you will have him 
get in touch with us immediately, we will arrange to see to it that he can enter his 
appearance so that your rights will not be prejudiced. 

“Very truly yours, 

“Lumbermens Mutual Casualty Company. 

“By Forrest E. Richardson, its attorneys.” 

To the above letter the attorney for the assured replied on January 13th: 

“Your letter of January 11th, 1933, addressed to Lewiston Monumental Works, 
in behalf of the Lumbermens Mutual Casualty Company, has been handed to me 
for reply. 

“Defendant emphatically declares your contention that Wheeler was working 
for the defendant, Honora G. Murphy, (Lewiston Monumental Works) at the 
time of the accident and was at that time within the course of his employment, 
to be erroneous, and requests me to notify you to defend the above suit in her 
behalf. Which service she claims under Automobile Policy No. 3810189, Lum- 
bermens Mutual Casualty Company, dated April 23, 1933 (sic), and in force on 
day of accident. 

“Kindly call on us if we can be of any assistance in the matter.” 

The insurer maintained the attitude stated in its letter of January 11th, and 
took no part in defending the suit against the assured, although it had an 
observer present at the trial who departed when told by the defendant that he 
might be wanted as a witness for the defense. Judgment was recovered by 
Wheeler against the assured, Honora G. Murphy, for $5,297.99. 

The Maine statute above referred to enables the plaintiff here, having 
recovered a judgment against the assured, to proceed directly against the insurer 
by ‘bill in equity in his own name, to “reach and apply” the insurance money 
to the judgment. 

Conclusions of Law. 

1. The defense that the automobile involved in the accident was not the 
property of the insured necessarily fails from the findings. 

The defendant company was naturally misled or at least confused by the 
various names under which Honora G. Murphy carried on business; but, as it 
appears that she was the same person against whom judgment was recovered and 
who legitimately carried on business and bought and carried this insurance under 
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the name of Lewiston Monumental Works, no prejudice has resulted to the 
insurer. 


2. Do the facts warrant the conclusion that the assured failed to co-operate 
with the insurer? 


[1] All the authorities agree that “cooperation” referred to in these policies 
carries the meaning that the assured shall give the insurer a full, fair, and frank 
disclosure of all information reasonably requested by the insurer, shall aid in 
defense of the suit and testify truthfully when called as a witness, and refrain 
from any collusion with the injured party, and from fraud. United States Fi- 
delity & Guaranty Co. v. Wyer (C. C. A.) 60 F. (2d) 856; Coleman v. New Am- 
sterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443, and many 
cases cited in notes. 

No cases have been cited to me, however, nor have I seen any, which hold 
that an unintentional and accidental mistake in a statement of fact, especially 


if afterwards seasonably corrected, has been available as a defense to an insurer 
for alleged lack of co-operation. 


“What would appear at first blush to be a breach of the cooperation clause 
may be excused if it develops that the failure of the assured -was due to mistake, 
and that there was no exercise of bad faith on his part.” Coleman Case above 
mentioned. Notes in 72 A. L. R. p. 1464; Conroy v. Commercial Casualty Ins. Co., 
292 Pa. 219, 140 A. 905. 


[2] The evidence here negatives any intentional misstatement by the as- 
sured. It is only by a forced construction of different and separated answers to 
its own incomplete questionnaire in a printed form furnished the assured that 
the insurer attempts to point to any written statement that is not full and frank. 
If any misstatement was made by an agent of the assured to the agent of the 


insurer (which I do not find proved), it was innocently made and seasonably 
corrected. 


[3] The assured in the policy agreed, when requested by the company, to 
aid in securing and giving evidence, procuring the attendance of witnesses, and 
in prosecuting appeals, in other words, to co-operate and assist in the defense, 
but the insurer in this case refused to make any defense to the action against 
the assured, basing his refusal on the sole ground that the injury was not cov- 
ered by the policy. For that reason also it cannot now set up as a defense lack 
of co-operation. 


“While the receipt of the process and pleadings served on the codefendant 
gave no notice that service had also been made upon Hooper, there was testi- 
mony tending to prove that the appellant had actual notice of the service of 
process on Hooper, both before and after the default was claimed against him, 
and was gvien full opportunity to defend in his behalf, but refused to do so on 
the ground that it had a complete defense to the action. Under such circumstances, 
the failure to forward the process and pleadings constitutes no defense; and, 
inasmuch as the appellant refused to defend the action in behalf of Hooper, it is 
now in no position to claim that he failed to co-operate or assist in a defense that 
was never made.” (The italics are mine.) Indemnity Insurance Company, etc., v. 
Forrest et al. (C. C. A.) 44 F.(2d) 465, 466. 


[4] That which operates as a waiver or estoppel in favor of the assured, if 
the action upon the policy had been brought by him, also operates as a waiver 
or estoppel in favor of the injured person. See numerous cases cited in notes. 
42 A. L. R. p. 1056. Also Killeen vy. General Accident, etc., Corporation, 131 
Misc. 691, 227 N. Y. S. 220. 

_ The alleged failure to co-operate by the assured cannot avail the insurer in 
view of the circumstances of this case. 

3. As to misrepresentation by the assured, if by that the defendant means 
lack of co-operation, that has already been covered. If fraud and misrepresen- 


tation are meant, under that heading of the policy, the findings of fact preclude 
any such conclusion. 


4. Estoppel: If any estoppel operates here, it is on the defendant company. 
As there are no intentional misstatements shown, no misrepresentations, and no 
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fraud on the part of the assured or the plaintiff, there is no room for estoppel 
by reason of any such thing. 

A decree may be entered for the plaintiff, for the recovery of the amount 
of the judgment above mentioned, with interest and costs. 


VAUGHN v. AMERICAN ALLIANCE INS. CO. OF NEW YORK. No. 31393. 
Supreme Court of Kansas. Dec. 9, 1933. 
27 Pacific Reporter (2d) 212. 

INSURANCE. 
_ Son, stealing father’s automobile after he had left father’s house with avowed 
intention of seeking employment elsewhere, though privileged to return to father’s 
house, held no “member of assured’s household” within policy excluding liability 
for theft by such member. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Syllabus by the Court. 

Plaintiff held a policy of insurance issued by defendant to protect his auto- 
mobile against theft “excepting by any person in the assured’s household.” The 
automobile was stolen by plaintiff’s son, who had been paroled to his father from 
a penal institution for a term which expired two months and eight days prior to 
the theft. Three weeks prior to the theft the son had left his father’s house, 
taking his clothes and property with him, with the avowed intention of seeking 
employment elsewhere. The son never returned to his father’s house although he 
was privileged to do so. Held, that the son was not a member of the assured’s 
household at the time he stole the automobile, and the assured was entitled to 
recover on the policy. 

Appeal from District Court, Chautauqua County; Allison T. Ayres, Judge. 

Action by W. H. Vaughn against the American Alliance Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Elmer W. Columbia, of Parsons, for appellant. 

J. W. Dalton, of Sedan, for appellee. 

Dawson, Justice. 

This was an action to recover on a policy of insurance which protected plain- 
tiff’s automobile from theft by anybody except a member of his household. 

The defense was that the theft was committed by plaintiff’s own son, Haldean 
Vaughn, and that this fact relieved it of liability. 

Plaintiff’s reply contained a general and specific denial, and alleged that if it 
was stolen by his son “at the time of the alleged theft, the said Haldean Vaughn 
~ not a member of plaintiff’s household within the terms and conditions of said 
policy. 

A jury was waived and the cause was tried by the court which made findings 
of fact, the substance of which was that the automobile was stolen by plaintiff's 
son, Haldean Vaughn, and three other persons on the night of December 14, 1932; 
and- 

“Second, that Haldean Vaughn was a son of plaintiff and had been paroled to 
the plaintiff from the penal institution on October 26, 1931. That said parole expired 
October 6, 1932 prior to the theft of the car, as hereinbefore stated. 

“Third, that the said Haldean Vaughn stayed at the home of the plaintiff 
during the time of said parole and until Thanksgiving Day, 1932. That he put in 
a crop on a nearby farm, worked in and out of plaintiff’s home and occasionally 
worked at neighbors doing farm work in that community. 


“Fourth, that on or about the 15th day of November, 1932, the said Haldean 
Vaughn sold his interest in his crops to the plaintiff and that some time subsequent 
to November 15, 1932, and prior to Thanksgiving of that year, the said Haldean 
Vaughn purchased a car, using for that purpose money which he had received from 
plaintiff for the crop which he had raised. 

“Fifth, that the said Haldean Vaughn told plaintiff he was going to seek work 
elsewhere and Thanksgiving Day, November 24, 1932 was the last time that the said 
Haldean Vaughn was seen at the home of the plaintiff. That he took his clothes 


with him and left no property at his father’s house except a few items of clothing 
unsuitable for use.” 
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The sixth and seventh findings were that on the night the thieves stole plain- 
tiff’s automobile they also stole some harness and other property and took the 
automobile to Fairview, Okl., where it was abandoned. The theives then traveled 
through Oklahoma into Texas, and thence back to a place in Osage county, Okl., 
where Haldean Vaughn got his clothing which he had kept there. He then return- 
ed with two of his fellow thieves to Longton, Kan., where he left them, and became 
a fugitive from justice. Other findings of fact read: a 

“Kighth, that at no time has the plaintiff refused permission to his son, the 
said Haldean Vaughn, to return home or denied him the privilege of staying at 
his house if he so desired.” 

“Tenth, that the plaintiff incurred expense in recovering said automobile and 
suffered damage to said car in the aggregate sum of $111.12.” 

The trial court’s conclusions of law were: 

“First, that at the time of the theft on December 14, 1932, the said Haldean 
Vaughn, son of the plaintiff was not a member of plaintiff’s household within the 
meaning of the provision of said insurance policy. 

“Second, that the plaintiff is entitled to recover a judgment from the said 
defendant in the sum of $111.12, with interest” and costs. 


Judgment was entered accordingly and defendant appeals, contending that on 
the findings of fact set out above, Haldean Vaughn, the wayward son of plaintiff, 
who had at no time been refused permission to return home and had not been 
denied the privilege of staying in plaintiff’s house if he so desired, was “a person 
in the assured’s household” under the terms of the policy at the time he stole the 
automobile, and consequently defendant was not liable. 


It does not follow, however, when grown sons and daughters leave home to 
make their own way in the world, that they continue to be members of their 
parents’ household although they are privileged to return thereto when so inclined. 
Plaintiff's son had adopted a career of crime, had been adjudged guilty of some 
penal offense and paroled to his father, during which period of parole he was, of 
course, a member of his father’s household, and so continued after his term of 
parole was ended until about the middle of November, 1932. At that time he 
closed out his venture in tenant farming, sold his crop, announced his purpose to 
seek work elsewhere, and on November 24, 1932, he left his father’s home and 
took his clothes with him, leaving no useful property behind. Since that incident, 
he has been a vagrant and fugitive from justice. Can it be said that under such 
circumstances the son was a member of the father’s household at the time the 
automobile was stolen? 

Defendant cites the rule in 5 R. C. L. Supp. 3859 that where a policy insured 
against theft of an automobile except by members of the assured’s household, the 
burden rests on the assured to prove that the theft was not committed by any of 
the excepted persons. Here, however, the facts were all established, and they are 
not complained of, so our present question is purely one of law. The policy did 
not define the term “household” so we turn to adjudicated cases for its definition. 

3ouvier defines it thus: “Those who dwell under the same roof and constitute 
a family.” 

In 30 C. J. 474, it means “A family living together; a number of persons 
dwelling under the same roof and composing a family; and by extension, all who 
are under one domestic head; persons who dwell together as a family; the place 
where one holds house, his home.” 

“In Webster’s New International Dictionary, the term means “Those who 
dwell under the same roof and compose a family; a domestic establishment; a 
family.” 

In 2 Words and Phrases Second Series, page 919, it is said: “The words 
‘family’ and ‘household’ are often interchangeably used. A family is a collective 
body of persons living in one house and under one manager. It consists of those 
who live with the pater familias. Pearre v. Smith, 73 A. 141, 142, 110 Md. 531. 

Counsel for appellant, among other cases, cites Home Ins. Co. v. Pettit, 225 
Ala. 487, 143 So.:839, where the assured was in business for himself but spent part 
of his time—“over week ends’—at his father’s home. The uncle of the assured 
also became a temporary guest in the father’s home. This uncle stole the assured’s 
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automobile. The court held that the insurance company was not liable because 
the theft was by a “person in the assured’s household.” 

Another case cited by appellant was Rydstrom v. Queen Ins. Co., 137 Md. 
349, 112 A. 586, 14 A. L. R. 212, the headnote of which reads: “nephew of the 
assured who while spending a few days at the latter’s home, took the key of the 
latter's automobile from his bedroém and obtained the automobile from the public 
garage at. which it was kept, held to be a person ‘in the assured’s household’ within 
the meaning of the exception in a policy insuring the automobile against theft 
except by such a person.” (Syl.) 

In our view, the analogy between these cases and the one at bar is far from 
complete. In both the thief was actually a temporary member of the assured’s 
household when the theft was committed. A case much closer to the one before 
us was Heffernan v. Mechanics’ Ins. Co., 33 Ohio App. 207, 169 N. E. 33, the 
syllabus of which states the case and the decision: “Where husband, not living 
with wife, though not divorced, without knowledge or consent of wife, took auto- 
mobile, and insurance company paid wife for theft of automobile, insurance com- 
pany could not recover money paid, under provision of policy that company would 
not be liable for theft by any person in assured’s ‘household,’ for, although husband 
could not be convicted for theft of automobile, he was not member of household.” 

In affirming this decision the Ohio Supreme Court said: “This policy contained 
a general covenant of insurance against theft; the exception relieved it from 
theft only if it were committed ‘by any person or persons in the assured’s house- 
hold.’ It is evident that the parties to the contract did not have in mind the com- 
mon-law rule that husband or wife cannot steal from one another, but had in mind 
rather the nonliability of the insurance company when the theft was committed 
by a member of the household. Had the husband been a member of the house- 
hold, there would have been no liability under the terms of the policy. The parties 
were contracting with reference to the status of the husband and others as mem- 
bers of the household; and, since the husband was not a member of the wife’s 
household at the time of the theft of the sedan, a liability arose under the policy, 
because it restricted its nonliability solely to instances where the theft was com- 
mitted by a person in the assured’s household.” M. M. Ins. Co. v. Heffernan, 121 
Ohio St. 499, 501, 502, 169 N. E. 573, 574. 

It seems clear to us that plaintiff’s son was not “a person in the assured’s 
household” at the time he stole his father’s automobile within the terms of the 
insurance policy, and the judgment is therefore affirmed. 

Hutchison, J., not sitting. 


MONROE AUTOMOBILE & SUPPLY CO. v. ORIENT INS. CO. No. 4563. 
Court of Appeal of Louisivna. Second Circuit. 
Dec. 1, 1933. 
151 Southern Reporter 111. 


1. INSURANCE. 

That insured automobile was not on one of locations named in theft policy 
when stolen held not special defense required to be pleaded in suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

2. INSURANCE. 

Insured cannot recover on automobile theft policy without allegation or proof 
that stolen automobile was insured by defendant. 

(For other ‘cases, see Insurance, Dec. Dig. § 645[2].) 

3. INSURANCE. 

Allegation of petition, in suit on automobile theft policy, that all conditions 
thereof were complied with, was general allegation that stolen automobile was 
on location enumerated in policy, so as to authorize introduction of contrary 
evidence by defendant. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

4. INSURANCE. 

Allegations of petition held to state cause of action on automobile theft 
policy, though vague and general. <s 4) , 

The petition made part thereof all provisions and conditions of poli- 
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cy “attached hereto” and alleged that it insured petitioner against theft 
of automobiles, that certain automobile was stolen, and that petitioner 
had performed all its obligations under policy, though it did not allege 
that particular car was covered by policy or kept on any of locations 
named therein. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; J. T. Shell, 
Judge. 

Suit by the Monroe Automobile & Supply Company against the Orient In- 
surance Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

McHenry, Montgomery, Lamkin & Lamkin, of Monroe, for appellant. 

Theus, Grisham, Davis & Leigh, of Monroe, for appellee. 

Muius, Judge. 

This suit is on an insurance policy issued by defendant protecting plaintiff 
against the theft, robbery, and pilferage of automobiles owned by it, held for 
sale, or used in repair service. The acts insured against‘are excepted, if done 
by aly person in the service or employment of assured, whether during the 
hours of service or not, or by any person to whom the assured has voluntarily 
surrendered the title and/or possession of the car, even if induced to do so by 
fraud or false pretense. The policy excludes any automobile stored or displayed 
in any open lot or unroofed space, but this provision does not apply to automo- 
biles temporarily outside of buildings while being transported or moved in the 
ordinary course of business. 

The policy specifically includes only cars stored in certain named locations. 
We quote this paragraph in full: “The specific locations named in the schedule 
of locations and limits of liability hereinafter are all the locations or spaces with- 
in locations owned, rented or controlled, wholly or in part, by the assured and 
used by the assured as places of storage of automobiles at the date of inception 
of this policy or to be used by the assured as such during the term of this policy. 
No liability shall attach hereunder at any location or space within location own- 
ed, rented or controlled, whoily or in part by the assured and used by the assured 
as a place of storage of automobiles, except for a period of 48 hours after com- 
mencement of such use, unless such location or space within location has been 
reported to this Company and endorsed hereon.” 

The location from which the automobile is alleged to have been stolen is 
not included within the four named in the policy or in any indorsement thereon. 
The Dodge sedan alleged to have been stolen was a secondhand car taken in 
trade for an allowance of $350. It was being stored for sale on an open lot used 
by plaintiff for the storage of secondhand cars, and had been so stored for more 
than 48 hours previous to the time of the alleged theft. These facts are undis- 
puted, practically all the testimony being upon the question of the employment 
of the taker of the car by plaintiff or its voluntary surrender of possession to 
him, and finally as to whether or not the acts committed by the taker of the car 
amounted to theft, robbery, or pilferage. 

After due trial, the lower court found for defendant. Though not favored 
with a written opinion, we are informed in the briefs that its judgment was 
based upon the fact that the car was stored at a location not covered by the 
policy. Plaintiff strenuously contends that this constitutes a special defense 
which, not being pleaded, cannot be availed of by defendant. 

An examination of plaintiff’s petition discloses that it, after identifying the 
policy, alleges, “and which, for more certainty and more detailed allegation is 
attached hereto and made a part hereof, the same as though it were written 
herein in full. Petitioner makes all the said provisions, clauses, terms, stipula- 
tions and conditions of the said policy a part of this petiton.” 


Paragraph 2 of plaintiff’s petition reads: “Said policy, as will be observed 


from inspection thereof, insured your petitioner against loss of automobiles by 
theft.” 


There is no allegation that this particular car was covered by the policy or 
was kept on any of the locations named therein. 

After reciting the alleged theft and claiming reimbursement for the damage 
sustained by the car, and the expense of recovering it, the petition goes on to 
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say: “Petitioner shows that it has performed all the obligations imposed on it 
under and by virtue of the said policy and has done all things required thereby 
as a condition precedent to the bringing of this suit * * *.” 

While the general averments of the petition indicate that the policy protected 
the assured against all thefts, as a matter of fact, the instrument itself, made a 
part of the petition, shows that it covers cnly automobiles on certain locations. 

[1-3] We cannot agree with the plaintiff that the defense interposed—that 
the car at the time it was taken was not upon one of the locations named in the 
policy—is a special defense. The basic fact of plaintiff's right to recover is that 
the particular automobile was insured by the defendant. Without the allegation or 
proof of this fact, plaintiff necessarily cannot recover. We think the allegation 
in the petition that all the conditions’ of the policy had been complied with is a 
general allegation that the automobile taken was upon a location enumerated, 
or had been on some other location less than 48 hours, and opens the way for 
the introduction of proof by defendant that it was not so located. We think 
the evidence clearly shows that the automobile at the time it was taken from 
the used-car storage lot was not included within the terms of the policy; that 
the evidence to this effect was admissible in the pleadings. 

[4, 5] An exception of no cause of action was filed in this court by defendant. 
We think that an exception of vagueness filed in limine would have been good, 
but though the allegations were general in character, they constitute a cause of 
action. We also think that the case, having been tried and submitted upon the 
merits, should be decided upon that issue and not upon the exception, which is 
therefore overruled. 

The plaintiff having failed to show that its car was covered by the policy 
sued on at the time it was taken, the judgment appealed from, in favor of 
defendant, is correct, and it is therefore affirmed. 


CLARNO v. GAMBLE-ROBINSON CO. et al. Nos. 29575-29586. 
Supreme Court of Minnesota. Dec. 8, 1933. 
251 Northwestern Reporter 268. 
1. INSURANCE. 


Heavy truck temporarily used by insured while owner of truck used insured’s 
lighter truck held not covered by insured’s liability policy, since special indorse- 
ment extending coverage to automobiles “acquired” by insured after issuance of 
policy applied only to automobiles which insured acquired some title to. 

“Acquire” means to gain by any means, usually by one’s own exer- 
tions; to get as one’s own; to obtain by search, endeavor, practice, or 
purchase; receive or gain in whatever manner; come to have. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE. 

Liability policy allegedly limiting coverage to truck while used in trucking 
business, but covering use by others with insured’s permission, covered accident 
which occurred while another was using truck, with insured’s permission, in 
hauling products similar to that hauled by insured. 


(For other cases, see Insurance Dec. Dig. § 435.) 


Syllabus by the Court. 

1. The Reo truck temporarily used by Gamble-Robinson Company, under the 
circumstances shown in the opinion, is held not to come within the coverage ot a 
liability insurance policy held by that company, covering other different trucks 
owned and used by it. 

A special indorsement on the policy extending coverage to other automobiles 
thereafter “acquired” by Gamble-Robinson Company, and providing that the 
company shall report the purchase of “such automobiles” to the insurer for 
indorsement on the policy at a pro rata premium, held, in view of the other 
Provisions set forth in the opinion, to apply only to automobiles which the 
company should thereafter acquire some title to by purchase or otherwise. 

2. The Reo truck which caused the accident was owned by one Robert 
Schmidt and was at the time used, with his permission, by the Gamble-Robinson 
Company. Schmidt carried insurance on the truck in the Continental Casualty 
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Insurance Company. That policy covered the truck while used by others with 
the permission of the assured. It is held that it was so covered while temporarily 
used by Gamble-Robinson Company. 

3. Gamble-Robinson Company and Robert Schmidt both used the truck for 
business purposes, for hauling fruits and produce by truck. The limitations in 
the policy held by Schmidt on the Reo truck, that it does not cover in case the 
truck is used for other kinds of business, do not relieve the insurer from liability. 

Appeal from District Court, Douglas County; Anton Thompson, Judge. 

Action by Ralph Clarno, father and natural guardian, against the Gamble- 
Robinson Company and another, wherein the Continental Casualty Insurance Com- 
pany and the St. Paul Mercury Indemnity Company were garnisheed. From an 
adverse judgment, the garnishees separately appeal. 

Affirmed as to the Continental Casualty Insurance Company, and reversed 
as to the St. Paul Mercury Indemnity Company. 

Cobb, Hoke, Benson, Krause & Faegre and Loring M. Staples, all of Minne- 
apolis, for St. Paul Indemnity Mercury Co. 

Kelly & Mangan, of Minneapolis, for Continental Casualty Ins. Co. 

Dell & Dell, of Fergus Falls (Stinchfield, Mackall, Crounse, McNally & 
Moore, and M. D. Nicholson, all of Minneapolis, of counsel), for respondent. 

OLsEN, Justice. 

The St. Paul Mercury Indemnity Company and the Continental Casualty 
Insurance Company appeal separately from a judgment holding each of them liable 
as garnishees upon a judgment for $6,000 and interest and costs in favor of the 
plaintiff Ralph Clarno, as father of his minor child, and against the Gamble-Rob- 
inson Company. 

The Gamble-Robinson Company is a wholesale dealer in fruits and produce 
in Minneapolis, with a branch house in Alexandria, in this state. It owns and 
uses certain trucks and automobiles in its business, among them a Chevrolet 
truck used by it at Alexandria. It carried casualty insurance on its trucks and 
cars in the St. Paul Mercury Indemnity Company. The defendant Robert 
Schmidt, located at Alexandria, operated certain trucks for carrying freight on 
certain truck lines out of Alexandria. He owned, among others, the Reo truck 
here in question. He carried casualty insurance on his trucks and cars in the 
Continental Casualty Insurance Company. This Reo truck was larger and 
heavier than the Chevrolet truck of the Gamble-Robinson Company. 

About May 1, 1930, country highways over which defendant Schmidt operated 
his Reo truck were in such condition that the highway department ordered him 
not to operate such truck over some of the highways until roads became dry 
and suitable for use. The Gamble-Robinson Company used its Chevrolet truck 
for deliveries in the city of Alexandria. The order of the highway department 
did not prevent the use of the Reo truck in the city of Alexandria. Schmidt 
then arranged with the Gamble-Robinson Company for the temporary use of 
its lighter Chevrolet truck on the country roads until such time as the roads 
dried, and for the Gamble-Robinson Company to use the Reo truck on the streets 
of the city during that time. On May 7, 1930, an employee of Gamble-Robinson, 
driving defendant Schmidt’s Reo truck on a street in Alexandria, collided with 
and injured plaintiff's minor child, for which injury plaintiff recovered judgment 
egainst Gamble-Robinson Company as hereinbefore mentioned. The two in- 
surance companies were then garnisheed and both held liable, as stated. 


[1] 1. Taking up first the appeal of the St. Paul Mercury Indemnity Com- 
pany: Its policy was issued March 30, 1930. The coverage is on automobiles 
and trucks of which the Gamble-Robinson Company is the unconditional and 
sole owner. Among others, it covered the Chevrolet truck mentioned, which, 
at the time of the accident, was in temporary use by Schmidt. The only pro- 
vision in the policy which can in any way be claimed to give coverage on the 
Reo truck temporarily used by Gamble-Robinson must be found in the special 
indorsement reading as follows: 

“In addition to the automobiles described in the undermentioned policy, the 
said policy is hereby extended also to cover all automobiles acquired by the As- 
sured during the policy period and used for the purposes described in Statement 
#9. The Assured agrees to furnish to the Company’s Agent, within thirty days 
after the purchase of such automobiles, the date purchased and a description 
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of the automobiles, for the purpose of endorsing such automobiles on the policy 
at a pro rata premium. Failure through oversight on the part of the Assured 
to report automobiles acquired shall not prejudice the Assured’s rights under 
the policy. Errors in the reporting of engine numbers of other immaterial de- 
tails shall not prejudice the interest of the Assured. 

“This endorsement is effective as of March 30th, 1930. All other terms, con- 
ditions, limitations and agreements of the Policy remain unchanged.” 


In this indorsement, the words “acquired” and “purchased” are both’ used. 
The word “acquire” is defined in Webster’s dictionary to mean: “To gain by 
any means, usually by one’s own exertions; to get as one’s own.” In the new 
Standard dictionary: “To obtain by search, endeavor, practise or purchase; get 
as one’s Own; receive or gain in whatever manner; come to have.” Even if 
standing alone, it is doubtful if the word “acquire” could be stretched so as to 
include a mere temporary possession of an article with no other right or title 
thereto; “to gain” appears to mean something more than that. But if we assume 
that technically the word can be construed to cover such temporary possession, 
and that, standing alone, the word would leave the meaning of this special in- 
dorsement in doubt, then we must necessarily look to other words in the indorse- 
ment and to other parts of the insurance contract in search of light as to the 
meaning of the word. The contract must be construed as a whole. When that 
is done, there remains no uncertainty. Turning to that sentence in the indorse- 
ment wherein the assured agrees to furnish to the company’s agent within thirty 
days “after the purchase of such automobiles, the date purchased and a descrip- 
tion of the automobiles for the purpose of endorsing such automobiles on the 
policy,” it is clear that the words “such automobiles,” as therein used, refer to 
and mean the same as the automobiles “acquired,” as stated in the first sen- 
tence of the indorsement. The indorsement has reference to only one class of 
automobiles, and that is those purchased. If it covered other than purchased 
automobiles, it would be just as necessary to make report of those as of the 
ones bought. Otherwise Gamble-Robinson could operate a fleet of borrowed 
automobiles at the risk of the insurance company, without its having any notice 
or record thereof, and without any premium payment. This construction be- 
comes even clearer when we look back to the coverage of automobiles of which 
Gamble-Robinson Company was the unconditional and sole owner, and the lim- 
itation that the provision “To Extend The Insurance * * * shall not apply 
to any automobile leased or hired.” It cannot reasonably be assumed that the 
insurer, while refusing liability on cars leased or hired, intended to extend the 
insurance to cover cars neither owned, hired, nor leased by the named assured. 

We find no doubt as to the meaning of this special indorsement, and can 
construe it to apply only to automobiles which the insured should thereafter 
acquire some title to by purchase or otherwise. 

[2] 2. The appeal of the Continental Casualty Insurance Company, which 
we may refer to as the casualty company, presents a different situation. Gen- 
erally speaking, the insurance follows the car while operated by any of the per- 
sons or parties designated as additional assureds, or covered by the additional 
assureds or extended insurance clauses of the policy. In the policy of the cas- 
ualty company on the Reo truck, the additional assureds clause extends the cov- 
erage to “any person or persons while riding in or operating any of such auto- 
mobiles and any person, firm or corporation responsible for the operation there- 
of,” provided the riding in, use, or operation thereof is with the permission of 
the named assured, except as to public garages, etc., not here important. 

That the truck, at the time of the accident, was being used by Gamble-Rob- 
inson Company with the permission of Schmidt, the named assured, is not dis- 
puted. There is no good reason shown which would avoid liability on the part 
of the casualty company, and the trial court properly held it liable. 

3. A point is made on two provisions found in the policy, one being that the 
policy does not cover any automobile “used for commercial purposes in connec- 
tion with any business other than that of the assured as stated in the schedule.” 
In the schedule, the business of the assured is stated to be that of “Truckman.” 
The Gamble-Robinson Company did its own truck hauling in Alexandria, using 
this Reo truck for that purpose at the time of the accident. The assured, 
Schmidt, did the same kind of truck hauling in and outside of Alexandria and 
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hauled the same kind of fruits and produce, much of it for Gamble-Robinson 
Company. The business of Schmidt and the business of Gamble-Robinson Com- 
pany in which the truck was used was the trucking business. A reasonable con- 
struction of these provisions is that it was the kind of hauling in which the 
truck should be used that was to be protected and the use not be so limited as 
to apply to such hauling done only by Schmidt. It might well be that the truck 
would not be covered if used for some business or purpose other than truckingg, 
or for unlawful purposes. In the policy are two other provisions which indicate 
the conclusion reached. One is that the policy does not cover the truck “while 
* * * driven for any purpose other than as specified in the schedule.” In the 
schedule, it is stated: “Said automobiles are and will be used for the following 
purposes only: Business.” If there is any conflict between different provisions, 
the ones most favorable to plaintiff are properly adopted. 

We find no errors in the rulings or in the findings of fact and conclusions 
of law of the trial court on this appeal. 

Judgment affirmed as to the Continental Casualty Insurance Company, and 
reversed as to the St. Paul Mercury Indemnity Company. 


AUTOMOBILE UNDERWRITERS’ INS. CO. v. LONG. No. 1430—6065. 
Commission of Appeals of Texas, Section B. Oct. 4, 1933. 
63 Southwestern Reporter (2d) 356. 
1. INSURANCE. 


Where interests of automobile insurer and of owner, sued for personal 
injuries conflicted, it was duty of attorneys employed by insurer to represent 
owner to so advise him and afford him opportunities to protect himself. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

2. INSURANCE. 

Where automobile policy obligated insurer to defend owner and insurer had 
undertaken to do so, insurer could not require owner to execute, without con- 
sideration or fully understanding instrument, consent to reservation of all rights 
by insurer. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

3. INSURANCE. 

Automobile insurer which agreed to defend owner could not demand agree- 
ment that defense would be without prejudice to insurer’s rights. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

4. INSURANCE. 

Agreement that automobile insurer’s defense of personal injury action should 
be without prejudice to insurer could be repudiated by owner who executed it 
without consideration and without being informed of its legal effect. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

5. INSURANCE. 

Automobile insurer could not avoid liability under policy because of owner’s 
failure to co-operate, where testimony concerning accident was true and insurer’s 
representative prepared false statement and secured owner’s signature thereto. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

6. INSURANCE. 

Evidence sustained finding that automobile owner had not failed to co-operate 
with insurer in the defense of personal injury action. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE. 

Automobile insurer was bound to successfully defend personal injury action 
against owner complying with policy or pay judgment against him to limit of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Suit by Janie Long, administratrix, against Automobile Underwriters’ 
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Insurance Company. Judgment for plaintiff was affirmed by the Court of Civil 
Appeals [39 S.W.(2d) 1102], and defendant brings error. 

Affirmed. 

Cunningham, Moursund & Johnson, of San Antonio, and R. G. Storey, of 
Dallas, for plaintiff in error. 

Perry J. Lewis, H. C. Carter, Randolph L. Carter, and Champe G. Carter, 
all of San Antonio, for defendant in error. 

RYAN, Judge. 

Janie Long, administratrix of the estate of James H. Long, deceased, sued 
the Automobile Underwriters’ Insurance Company to recover on a policy of 
insurance insuring James H. Long against liability or loss resulting from damages 
on account of bodily injuries or death inflicted upon any person, and resulting 
from the use of a Packard automobile described in said policy and owned by 
said James H. Long. 

While said policy was in force, on August 6, 1927, and while said automobile 
was being operated by said Long on a public road near the town of Gilmer, Tex., 
it crashed into a bridge or culvert upon the side of the road, alleged to have 
been the result of Long’s negligence. 

Gladys Long, a minor, was riding with him as an invited guest; she was 
thrown out of the car, received personal injuries, and on November 23, 1927, 
by her mother as next friend, filed suit against said James H. Long in the district 
court of Bexar county, to recover damages in the sum of $25,000. 

Long gave notice of the accident to the company; the company at first denied 
all liability under the policy on the ground that Gladys Long was a member of 
the family of James H. Long, but later undertook the defense of the suit agasnst 
James H. Long and employed counsel, who continued to defend him therein until 
they withdrew from the case upon the second trial thereof. 

After such withdrawal of counsel, Gladys Long recovered judgment against 
James H. Long in the sum of $10,000. Said judgment was rendered on January 
15, 1929. James H. Long died soon thereafter, on January 25, 1929, and Janie 
Long, his wife, was appointed and qualified as administratrix of his estate. In 
her capacity as administratrix, under orders of the probate ¢ourt, she borrowed 
the necessary funds and paid said judgment (which then amounted to the sum 
of $10,516, principal and interest) to the guardian of Gladys Long, after which 
she brought the present suit against the insurance company to recover upon the 
policy. 

The trial court, without a jury, rendered judgment against the company in 
the sum of $5,533 (said sum being $5,000 stipulated in the policy, together with 
legal interest from the date of the judgment against James H. Long), which was 
affirmed by the Court of Civil Appeals. 39 S.W.(2d) 1102. 

Opinion. 

First. Plaintiff in error contends that certain conduct of James H. Long con- 
stituted a failure on his part to co-operate with the company in the defense of the 
suit of Gladys Long, as required by the policy, and therefore violated its terms. 
More specifically the conduct complained of is summarized in the application of 
writ of error, as follows: 

(1) That Long retracted the written reservation of policy rights which he had 
theretofore executed upon the day of the trial of the cause. 

(2) That he employed counsel to file suit against him in behalf of his niece. 

(3) That he retracted and disputed his previous written statement regarding 
how the accident occurred. 

(4) That he admitted in his testimony that he wanted to see the plaintiff 
recover. ? 

(5) That he notified defendant’s attorneys that he would retract his written 
statements, especially regarding the speed of his car. 

(6) That he had been taking the advice of plaintiff's attorneys rather than 
the advice of his own attorneys employed by the defendant to represent him in the 
original case. 

_ (7) That he denied the truth of statements contained in pleadings filed with 
his knowledge and consent and signed by him, and retracted a portion thereof. 

(8) That he admitted to plaintiff and plaintiff’s attorneys that he was liable 
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in-damages and wanted a judgment rendered against him so that recovery could be 
made against the defendant insurance company. 

(9) That he continually conferred with plaintiff’s attorneys, that he consulted 
them before the plaintiff ever did so, and made arrangements to employ them in 
order to bring suit against him. 

Whether Long failed to co-operate in the particulars named, was, of course, a 
question of fact, which was decided adversely to the company by the trial court, 
affirmed by the Court of Civil Appeals. 

To sustain the company’s contention, it must therefore be assumed that under 
the evidence in the case, there was no dispute as to the controlling and material 
facts and that they led inevitably to the one and only conclusion that Long did not 
comply with the terms of the policy in that respect. 

On this subject, the policy provided: “The Subscriber * * * Shall immediately 
forward to the Attorneys every notice, summons or other process served on him 
on behalf of third persons, when the Exchange will, at its own cost, defend in the 
name and on behalf of the subscriber, suits covered in Clauses Four and Five 
hereof. The Subscriber shall aid in securing information, effecting settlements and 
prosecuting appeals, but no person shall (without the written consent of the Attor- 
neys previously given) voluntarily assume or admit any claim, except at his own 
cost. In the event any claim of any character be asserted against the subscriber 
by any person or persons during the term of this Contract, the Subscriber shall 
render such aid and assistance in the investigation of said claim as may be required 
of him by the Exchange, and in the event of suit on such claim the Subscriber shall 
assist in securing the attendance of all witnesses and shall at all times be in personal 
attendance upon the trial of the suit; Provided further that the failure of the Sub- 
scriber to assist or cooperate in any of the particulars herein last above set forth, 
shall render this contract null and void and relieve the Exchange of any liability 
hereunder.” 


The agreed statement of facts shows that Long gave the required notice of 
the accident to the company, it obtained statements from him, and investigated all 
facts in connection therewith, and. when the suit was filed employed attorneys after 
receiving from Long the citation which had been served upon him. Such agreed 
statement of facts shows also that each time Long was notified by the defendant 
company, and each time that the case was set for hearing, he attended court at his 
own expense, whenever requested by the insurance company. 


The insurance was: “Against direct loss resulting directly from the manipula- 
tion or use of any automobile described herein, by reason of the liability imposed 
by law upon Subscribers, for damages on account of bodily injuries (including 
death resulting therefrom) accidentally inflicted upon any person or persons during 
the contract period, liability at the Exchange being limited to Five Thousand 
Dollars for injury to or death of any person, and, subject to the same limit for 
each person, limited to Ten Thousand Dollars for any one accident involving injury, 
to or death of several persons. In addition to these limits, however, the Exchange 
will also pay the cost and expense attendant upon the investigation, adjustment and 
settlement of claims, all costs taxed against the Subscriber, in any legal proceedings 
defended by the Exchange as provided in Condition B, and all interest accruing 
after entry of judgment upon such part thereof as shall not be in excess of the 
Exchange’s liability as herein expressed; and such immediate surgical relief as is 
imperative at the time of the accident.” 


The policy provided also, “The Exchange will also defend in the name and on 
behalf of the Subscriber any suits which may at any time be brought on account 
of such injuries and demanding damages therefor, although such suits, allegations 
or demands are wholly groundless, false or fraudulent,” but did not cover “any 
obligation assumed by or imposed upon, the subscriber to any member of the family 
or household of the subscriber.” 


It thus appears that Long did comply with the terms of the policy unless it 
should be held that he failed to co-operate with the company in the particulars 
above stated, and that such failure constituted such a breach of the policy as 
released the company from iiability and justified the withdrawal of defending 
counsel selected by it. 

The record shows that upon being notified by Long of the accident the com- 
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pany denied liability on the assumption that the injured party was a member of 
his family or household, and therefore not within the protection of the policy. 

Long then sought legal advice, to ascertain whether he was protected by the 
policy, and was told the company could not escape liability on the ground stated. 
The agreed statement of facts shows that Gladys Long, the injured party, was a 
niece of James H. Long, but lived with her mother, brother and sisters in their own 
home, which was located next door to that of James H. Long, and did not live in 
his home, was not dependent upon him for support, and he had no authority over 
her, all of which was known to the company immediately after the happening of 
the accident, during the month of August, 1927. After he had obtained such inde- 
pendent legal advice, in conversation with Mrs. Willie K. Long, mother of Gladys, 
he suggested that she confer with the attorney whose advice he had obtained. 


There is no evidence in the record that Long ever employed attorneys to defend 
said suit, and his undisputed testimony denied that he had ever employed counsel. 


As above stated the suit of Gladys Long by next friend Willie K. Long (her 
mother) against James H. Long, was filed on November 23, 1927. He delivered 
citation and notice to the company, and it, notwithstanding denial of liability here- 
inbefore referred to, employed attorneys of its own selection, who, on December 
28, 1927, as attorneys for James H. Long, filed answer consisting of general 
demurrer and general denial. The company thus took charge of the defense 
through attorneys selected by it, in compliance with the terms of the policy, which 
did not require stipulation reserving policy rights in the company, and no -such 
sitpulation was then executed by Long or required of him. 

It appears from the agreed statement of facts that under date April 20, 1928, 
the company advised Long that the case was turned over to it and requested him 
to get in touch with its office immediately “that we may be prepared properly in 
our defense.” 

It thus is shown that the company through attorneys of its own selection 
actually entered upon the exclusive defense of the suit, they agreed to a setting 
for trial for April 30, 1928, when the case was heard, and after continuing through 
several days resulted in a mistrial. 

The company without any reservation whatever, through said attorneys, took 
up the defense of the case, filed pleadings in his behalf, advised him and arranged 
for settings of the case. The attorneys so selected by the company were for the 
purposes of that case the attorneys of Long, and the relation of attorney and client 
existed between them. 

On April 30, 1928, said attorneys obtained from Long the following sitpulation: 

“San Antonio, Texas, April 30, 1928. 

“Automobile Underwriters Insurance Co., Dallas, Texas. 

“In Re: Policy No. 186321—J. H. Long. 

“Gentlemen: Regarding the suits of Gladys Long vs. J. H. Long, and Willie 
kK. Long vs. J. H. Long pending in the District Court of the 37th Judicial District 
of Bexar County, Texas, I do hereby agree that you may defend the above cases 
in the trial thereof and in any negotiations for settlement with full reservation of 
all policy rights on your part, and especially agree that by such defense you will 
not waive any of your rights under said policy as involving the matters involved in 
said suits. “). Lous 

Long claimed that when he signed said stipulation he did not understand its 
meaning, and when he finally became aware of the true meaning and effect of the 
stipulation he advised the attorneys as follows: 

“San Antonio, Texas, January 15, 1929. 
“Dear Sirs: Yesterday, when in Judge Anderson’s office there seemed to be some 
confusion in your mind about my having waived some of my rights, by reason of 
a paper you had me to sign. 

“This is to notify you that I did not so understand the paper and to tell you 
that I did not then, and do not now waive any rights of any kind. 

“T request that you and the other lawyers which the Insurance Company has 
put on the case continue to defend me. I shall do all I honestly can to support 
you, but I can not do more than tell the truth. I shall expect the Company to pay 
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any judgment that may be rendered against me. Please understand that I waive 
nothing. 
“Very truly yours, 
“James H. Long.” 

Thereupon the attorneys withdrew from the case, which had been reset for 
trial for that date, did not ask for a postponement, or take any steps to protect 
Long, and left him in the midst of the trial without representation. 

[1] When counsel were employed by the company they became Long’s unquali- 
fied attorneys of record, and as such they owed him the duty to conscientiously 
represent him, and if the point was reached where his interests and those of the 
company conflicted he should have been so informed and given the opportunity to 
protect himself. Certainly, the stipulation, if valid, was contrary to his interests 
and, as testified to by him, he did not understand its meaning at the time he signed 
it, and did so only at the request of the attorneys. 

[2] The policy obligated the company to defend the suit, and, having entered 

upon the defense, it was in no position to require Long without consideration 
and without his full understanding, to waive himself out of court. 
_ , [3] When an insurance company contracts to defend suits against the insured 
it is bound in good faith to perform this obligation and has no right to insist 
upon the insured signing away his rights as a condition precedent to the per- 
formance of this duty. American Fid. & Cas. Co. v. Williams (Tex. Civ. App.) 
34 S.W.(2d) 396, writ of error refused; Stowers Furniture Co. v. Indemnity Co. 
(Tex. Com. App.) 15 S.W.(2d) 544; Rieger v. Ins. Co., 202 Mo. App. 184, 215 
S. W. 920; De Pasquale v. Ind. Co., 50 R. I. 509, 149 A. 795. 

_ From Long’s testimony it appears that the meaning and effect of the above 
stipulation waiver was told to him by one of plaintiff's counsel, during a hearing 
on = es motion to withdraw from the case, and he then wrote the letter 
oft January 15, 1929. 

[4] As stated above Long, was under nc obligation to execute the stipulation, 
and when he learned its effect he had the right to refuse to be bound thereby, 
regardless of how or from whom he obtained the information. 

[5] It is further claimed that Long retracted and disputed his previous state- 
ment to the company’s representative regarding the accident and rate of speed of 
the car he drove. His version is that he told the company’s representative that 
“he was going no less than thirty eight miles” an hour, but the latter inserted 
thirty five miles; also, that he was responsible for the accident, notwithstanding 
which, the company’s agents prepared the statements to the contrary. The 
company introduced and relied upon Long’s testimony at the hearing on the 
motion of counsel for leave to withdraw; neither counsel nor agent for the 
company took the stand or introduced any evidence contrary to that of Long. 
In this state of the record, the company cannot complain that Long insisted upon 
telling the truth rather than abide by statements which the company’s agents 
prepared and induced him to sign, and which he testified he signed under protest. 

A failure to co-operate is not shown by the fact that the assured gave 
different testimony at the trial from statements theretofore made by him in the 
absence of anything to show that he willfully testified falsely; it not being found 
that there was any failure to furnish information to the defendant, nor that the 
information was intentionally false. Guerin v. Indemnity Co., 107 Conn. 649, 
142 A. 268; Conroy v. Casualty Co., 292 Pa. 219, 140 A. 905; Francis v. Accident 
Co., 100 Vt. 425, 138 A. 780. 


[6] It therefore follows that there was sufficient evidence to sustain the 
conclusion of the trial court that Long did not fail to co-operate with the 
company, under the terms of the policy in the particulars named. 

Second. In American Indemnity Co. v. Fellbaum, 114 Tex. 127, 263 S. W. 
908, 909, 37 A. L. R. 633, a case similar to this in many particulars, Chief Justice 
Cureton said: “The effect [of the policy] is to turn the defense of the case 
against the assured completely over to the indemnity company. The company 
undertakes to relieve the assured of all trouble with reference to the matter, and 
undoubtedly of all liability for the suit, to the extent of the limit specified in the 
policy. The company’s obligation is manifestly to defend successfully, not 
imperfectly nor unsuccessfully, else its obligation is to settle. It is true that 
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the provision does not say that if the indemnity company fails in its defense, and 
judgment is rendered against the assured, it will pay the judgment; but we 
believe that this was the purpose and intention of the parties when the contract 
was made.” 

[7] In that case the indemnity company appeared and conducted the defense; 
so here, up to the time when the company’s counsel withdrew, the company had 
complete charge of the defense. It was the company’s duty, as said in the Fell- 
baum Case to defend successfully, else to settle. It could not, after taking full 
charge of the defense, require, as a condition to its continuance therein, the 
waiver of all his protective rights by Long; he having violated none of the 
terms of the policy as was necessarily found by the trial court. Lee v. Casualty 
Co., 90 Conn. 202, 96 A. 952; Rieger v. Insurance Co., 202 Mo. App. 18, 215 
S. W. 920; Standard Printing Co. v. Insurance Co., 138 Minn. 304, 164 N. W. 
1022; Glens Falls Portland Cement Co. v. Insurance Company, 162 N. Y. 399. 
56 N. E. 897. 

We recommend that the judgments of the district court and Court of Civil 
Appeals be affirmed. . 

Cureton, Chief Justice. 

Judgments of the district court and Court of Civil Appeals both affirmed, as 
recommended by the commission. 


BENNETT v. KING COUNTY CAB CO. et al. No. 24576. 
Supreme Court of Washington. Nov. 27, 1933. 
27 Pacific Reporter (2d) 125. 


6. INSURANCE. 


Complaint, seeking to charge insurer with liability for death, caused by 
negligent operation of insured’s taxicab, must be liberally construed. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
8. INSURANCE. 
Surety on taxicab company’s statutory bonds is liable for damages to limit 


of particular bond for death caused by negligent operation of taxicab covered 
thereby (Rem. Rev. Stat. § 6383). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Department 2. 

Appeal from Superior Court, King County; Howard M.. Findley, Judge. 

Action by Rose E. Bennett, as administratrix of the estate of James G. 
Bennett, deceased, against the King County Cab Company and another. Judgment 
for plaintiff and defendants appeal. 

Affirmed. 

Roberts, Skeel & Holman and Frank Hunter, all of Seattle, for appellants. 

Reuben Lee Crandell of Seattle, for respondent. 

ToLMAN, Justice. 

Respondent, as the personal representative of James G. Bennett, deceased, 
brought this action to recover for the wrongful death of Bennett. The com- 
plaint alleges that the decéased met his death by reason of the wrongful and 
negligent operation by the defendant King County Cab Company of one of its 
automobile taxicabs. The facts constituting the negligence and the results flowing 
therefrom are pleaded in detail. 

In order to state a cause of action against the defendant Home Indemnity 
Company, the complaint contained the following: “That the defendant Home 
Indemnity Company is and at all times herein mentioned has been a corporation 
engaged in the writing of liability insurance within the State of Washington, 
and said defendant did prior to the 18th day of August, 1931, issue its policy 
of liability and property damage insurance on the application of and on behalf of 
said defendant, the King County Cab Company, conditioned among other things, 
for the payment of damages resulting from personal injuries and damages to 
persons injured and damaged by reason of the negligent operation of the auto- 
mobile taxicabs of the defendant, King County Cab Company, under the name of 
Red Top Cab Company as aforesaid, in the conducting of the business of said 
defendant Cab Company and the operation of its automobile taxicabs in Seattle, 
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Washington, which said indemnity insurance was at all times herein mentioned 
in full force and effect, all as provided by the laws of the State of Washington 
in such case.” 

The case was tried to a jury, which rendered a verdict against both defend- 
ants. From a judgment on the verdict this appeal is prosecuted. 

[1, 2] The first two assignments of error relate to the admission of evidence, 
As to the first of these it appears from the record that on motion of the defense 
the court struck the testimony, to which objection was made, and instructed the 
jury to disregard it. The court was not asked to do more. Were we to assume 
that the matter was so prejudicial as not to be curable by the instruction to 
disregard, still, in the absence of a motion for a mistrial or something of like 
nature, there is nothing for us to review. The trial court granted all that was 
asked of it, and there was no error in not discharging the jury on the court's 
own motion. 

[3] The second item of evidence objected to was a police report of the 
accident admitted over the objection that it was hearsay. We have examined 
the report with some care,’ and find nothing in it material or in the least 
prejudicial heyond matters which were fully gone into and brought out by the 
evidence voluntarily offered by the appellants in their defense. If the police 
report was technically hearsay evidence, the same facts from the mouths of 
appellants’ witnesses cured the error, and it would be an idle thing to reverse 
a judgment because of a technical error which could not be prejudicial. 

[4] The third assignment of error raises the question of the sufficiency of 
the evidence to take the case to the jury. 

The accident happened in the nighttime, and the chief contest was as to the 
identity of the automobile which caused the death of the decedent. There were 
but two eyewitnesses of the accident; both apparently disinterested. One quite 
definitely identified the offending car as a Red Top taxicab and, on cross- 
examination, little was elicited to weaken or throw doubt upon his testimony given 
in chief. The other eyewitness said, in effect, that the top of the car was a 
medium red the same as on Red Top taxicabs, and on cross-examination, in 
answer to the question, “Do you know whether or not it was a red top taxicab 
that struck this man?” he answered, “No, sir.” 

Appellant seems to urge that all this did not amount to more than a scintilla 
of evidence. We cannot so hold. The testimony of one distinterested eyewitness 
as direct and positive as a truthful man is likely to give of what he saw under 
such circumstances as here obtain, corroborated in part by the only other eye- 
witness and not contradicted by anything said by either, or by the surrounding 
conditions and circumstances, surely goes beyond being a mere scintilla of evidence, 
and to hold otherwise would be to invade the province of the jury. 

[5] Under this heading it is also urged that the proof was insufficient to take 
the case to the jury because even if the identity of the car was sufficiently shown 
as being a Red Top taxicab, still there was no proof as to the identity of the 
driver or that the car was being operated in the furtherance of the cab company’s 
business. Feldtman v. Russak, 141 Wash. 287, 251 P. 572, is cited in support 
of this argument. In the case*cited a broad rule was laid down applicable to 
the facts there shown, but not applicable, we think, to the facts in this case. The 
appellant cab company at the time was operating thirty-two taxicabs, serving the 
public throughout the field of its activities, and its cars within that field must be 
held presumptively to be operating in the usual course of its business. 

While this particular question was not specially raised or discussed in Phelan 
vy. Jones, 164 Wash. 640, 4 P.(2d) 516, it was necessarily there involved and under 
the authority of that case we hold that a commercial vehicle such as a taxicab, 
within its regular territory, or a truck, upon its regular run, is presumptively 
operating in the usual course of the business of the master or owner. This 
presumption, like all other presumptions, is, of course, rebuttable and subject to 
the usual rule governing similar presumptions. 

What has just been said disposes of the errors assigned upon the instructions 
given to the jury and of all other errors assigned except those relating to the 
appellant Home Indemnity Company. 
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The several errors assigned on behalf of the indemnity company can all be 
discussed together. 

[6] We have already quoted that part of the complaint which seeks to charge 
the indemnity company, and giving the complaint a liberal construction, as is the 
rule in this state, it seems to be a declaration upon all of the bonds made by 
the indemnity company upon all of the taxicabs operated by the cab company. 

[7] In the absence of some motion to require more definiteness, we see no 
reason why, especially after verdict, the complaint is not good. 

[8] It appears, speaking generally, that the cab company operated some 
thirty-two cabs, and that the indemnity company became surety on a statutory 
bond for each of these cabs. 

Rem. Rev. Stat. § 6383, requires: “ * * * Such applicant for each motor vehicle 
intended to be so operated shall deposit nad keep on file with the secretary of 
state a bond running to the state of Washington in the penal sum of twenty-five 
hundred dollars, with good and sufficient surety company licensed to do business 
in this state as surety to be approved by the secretary of state, conditioned for 
the faithful compliance by the principal of said bond with the provisions of this 
act and to pay all damages which may be sustained by any person injured by 
reason of any careless, negligent or unlawful act on the part of said principal, 
his agents or employees in the conduct of said business or in the operation of any 
motor propelled vehicle used in transporting passengers for hire over or along 
any public street, road or highway. * * * ” 

By means of these several bonds and all of them the indemnity company 
became bound to respond in damages to the limit of the bond in each particular 
case for injuries caused by the negligent operation of each and every one of the 
taxicabs operated by the cab company. Each bond was a separate contract it is 
true, but all taken together covered the whole field and the indemnity company 
thus became bound equally to respond in each case of negligent operations without 
reference to which one of the thirty-two cabs caused the damage. No one bond 
imposed any greater or any less liability than any other. ? 

Or, stated in different form, the jury found that one of the cab company’s 
taxicabs caused the death. It is admitted that the indemnity company was surety 
ou the bond for each taxicab operated by the cab company. Therefore. it is 
established absolutely, for present purposes, that the indemnity company was 
surety on the bond given for the taxicab that caused the death. Shall the surety 
escape liability because the complaining party cannot give the number of the 
particular bond or pick it out from among the whole mass of bonds, each one of 
which, as relates to liability, is exactly like every other one? To answer in the 
affirmative would be to put a premium upon fraudulent concealment and to defeat 
a legislative intent in every case where the injured party lacked substantial 
evidence of identity. 

The section of the statute from which we have quoted and the succeeding 
section (Rem. Rev. Stat. § 6384, the statute, of course, being read into the bond 
under our rule) plainly show the legislative intent to provide a surety who must 
respond in each case where the principal is liable, and where, as here, it is 
impossible for the person suing to identify the particular taxicab, it would seem 
that in the interest of justice that failure should not provide a way of release to 
the surety unless it is prejudiced by the lack of identification. 

We have searched extensively for something in the reported decisions which 
would throw light upon this question, but have found nothing in point. Industry 
of counsel has revealed nothing which we consider decisive. Appellant cites and 
relies upon American Savings Bank & Trust Co. v. National Surety Co., 91 Wash. 
307, 157 P. 877, 879, L. R. A. 1916F, 435, but that case is clearly distinguishable 
because there the surety was seriously prejudiced by the failure to identify the 
particular employee through whose act the loss occurred. The opinion points out 
three particulars in which the surety was, or might be, prejudiced: (1) The 
surety could not avail itself of the defense that the employee who committed 
the wrong was known to the employer to be dishonest before the particular act 
occurred; (2) the surety could not call upon the employer to aid in the criminal 
prosecution of a particular employee, and, of course, there could be no blanket 
prosecution of two or more; and (3) the bond there considered provided that 
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upon the discovery of default on the part of an employee the bond as to such 
employee should be at an end and the paid premium should be deemed fully 
earned. This was of vital importance, especially because of the release from 
further liability for the acts of a dishonest employee who, not being identified, 
might be continued in the employment and repeat his acts of dishonesty. On the 
last question, the court there said: “Now suppose that this case had been per- 
mitted to go to the jury and a verdict had been returned against respondent. 
As to which one of these 2 or 3 employees having access to the particular funds 
from which the $8,500 was abstracted would respondent’s liability under the bond 
cease as to subsequent acts of such employee? Manifestly the verdict would 
furnish no answer to this question.” 

[9] Our rules, § 2, rule II, Rules of Practice, 140 Wash. xxxvi, permit one 
to sue several defendants when in doubt as to which, if any, is liable, and by a 
parity of reasoning surely when a defendant may be liable upon any one of many 
written undertakings, and it is impossible to ascertain upon which one the 
liability has arisen, the plaintiff should be permitted to proceed as was done here 
until it develops that the defendant will be prejudiced unless a_ particular 
identification be made. 

Finding no reversible error, the judgment is affirmed. 

Beals, C. J., and Holcomb, Blake, and Geraghty, JJ., concur. 


LANG v. BAUMANN et al. 
Supreme Court of Wisconsin. Dec. 5, 1933. 
251 Northwestern Reporter 461. 
8. INSURANCE. 


Statute making insurer proper party in action for damages caused by negli- 
gent operation of motor vehicle /jeld to render ineffective policy provisions 
postponing time for commencement of action against insurer until final judgment 
against insured (St. 1931, § 260.11 (1, 2). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from a judgment of the Circuit Court for Marathon County; A. H. 
Reid, Circuit Judge. 

Affirmed. 

The action was commenced on February 4, 1933, by Helen Thompson Lang, 
executrix of the last will and testament of Michael Joseph Lang, to recover 
damages for the wrongful death of Lang claimed to have been caused by the 
negligent driving of Lang’s host, Alfred J. Baumann. The Employers’ Mutual 
Indemnity Corporation, the insurer of Baumann, was joined; a plea in abatement 
having been overruled. The case was tried to the court and a jury, and a special 
verdict rendered. Baumann was found to have been guilty of negligence with 
respect to speed and control, and these items of negligence were found to have 
been causes of the collision. Lang was found not to have been guilty of con- 
tributory negligence. Damages were assessed at $11,500. The court entered 
judgment upon the verdict, and defendants appeal. 

Bird, Smith, Okoneski & Puchner, of Wausau, for appellants. 


Russell E. Hanson, of Fond du Lac, for respondent. 
WICKHEM, Justice. 
* * * * * * * * * * 


Defendants also contend that the court erred in overruling defendants’ plea 
in abatement. This presents the question whether chapter 375, Laws 1931, amend- 
ing section 260.11 (St. 1931, § 260.11), has changed the doctrine of Morgan v. 
Hunt, 196 Wis. 298, 220 N. W. 224, and Bergstein v. Popkin, 202 Wis. 625, 233 
N. W. 572, 574, and has made ineftective clauses in liability policies which defer 
action against the insurer until the damages are fixed by final judgment against 
the insured. The chapter involved provides: “In any action for damages caused 
by the negligent operation * * * of a motor vehicle, any insurer of motor vehicles, 
which has an interest in the outcome of such controversy adverse to the plaintiff 
* * * is by this section made a proper party defendant in any action brought by 
erie account of any claim against the insured.” Section 1 (St. 1931, § 
200. (1). 


The policy issued to Baumann by the defendant insurance company provides: 
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“No action shall lie against the company * * * until damages are fixed by final 
judgment against the insured.” 

The principal basis for defendar.ts’ contention that the rule of the Bergstein 
and Morgan Cases has not been overruled is that the Legislature, at the same 
session, declined to enact a bill which expressly forbade insurance companies 
to include within the policy a provision deferring the time of suit until judgment 
should be had against the insured. We deem this contention to be without 
merit. In the Bergstein Case it was the court’s conclusion that the amendment 
which was there urged as modifying Morgan v. Hunt, supra, did not prevent a plea 
in abatement in cases of this type of no action clause. The court said: “The 
act which was passed * * * related wholly and solely to ‘liability,’ while the bill 
which was refused passage related distinctly to who might be made parties 
defendant. The Legislature quite evidently was willing to make the liability 
of the insurer to the injured person as absolute as possible, but was not willing 
to deprive the insurer of the right tc postpone suit against it until the amount 
of the damage had been ascertained as provided.” 

The court plainly indicated the sort of amendment that it considered neces- 
sary to render ineffective clauses postponing actions against the insurer until 
judgment had been taken against the insured. The Legislature has followed the 
precise method suggested by the court, and the amendment immediately followed 
the decision in this case. We entertain no doubt that the legislative intent was 
to change the doctrine of the Morgan and Bergstein Cases. If there is any 
basis for doubt, it is dissipated by the provisions of subdivision (2) of section 
260.11, which provides in detail for the situation created when the insurer who 
has been joined has a cross-issue with the insured. 

Judgment affirmed. 


OERTEL v. WILLIAMS et al. 
Supreme Court of Wisconsin. Dec. 5, 1933. 
251 Northwestern Reporter 465. 
INSURANCE. 

Insurer in automobile liability policy held properly joined as defendant in 
action to recover damages as result of collision notwithstanding no action clause 
in policy (St. 1931, § 260.11). 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 

2. INSURANCE. 

Automobile liability insurer under policy issued in state with statute em- 
bodied therein by operation of law is liable to injured person for damages which 
he may recover against insured (St. 1931, § 85.93). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

Whether insurer can be joined with insured in action to recover damages 
as result of automobile collision is question of procedural law as to which law 
of state in which action is brought controls. 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 

4. INSURANCE 

Insured in automobile liability policy held not necessary party to action to 
recover for damages as result of collision. 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 

Rosenberry, C. J., dissenting. 

Appeal from an order of the Circuit Court for Milwaukee County; John J. 
Gregory, Circuit Judge. 

Action by William Oertel against W. Robert Williams and the Fidelity & 
Casualty Company of New York. Judgment sustaining a demurrer to plea in 
abatement filed by defendant last named, and such defendant appeals.—|[By 
Editorial Staff.] 

Affirmed. 

Action to recover damages sustained by plaintiff in a collision with an 
automobile operated by the defendant W. Robert Williams, who carried an 
automobile liability insurance policy issued by the defendant Fidelity & Casualty 
Company of New York. The latter filed two pleas in abatement to which plaintiff 
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filed a demurrer, which the court ordered sustained; and that defendant appealed, 

Bender, Trump, McIntyre & Freeman, of Milwaukee (Robert R. Freeman 
and Ronold A. Drechsler, both of Milwaukee, of counsel), for appellant. 

Lines, Spooner & Quarles, of Milwaukee (Chas. B. Quarles, of Milwaukee, 
of counsel), for respondent. 

Fritz, Justice. 

The plaintiff, a resident of New York, brought this action to recover $20,000 
for injuries sustained by him on September 3, 1932, in a collision in Indiana, 
which plaintiff alleges was caused by negligence of the defendant Williams in 
operating his automobile. The Fidelity & Casualty Company of New York was 
joined as defendant because at the time of the collision there was in force and 
effect an automobile liability insurance policy which it had issued to Williams 
on February 12, 1932, in Wisconsin, which was then his place of residence, 
After the policy was issued, Williams removed to Pennsylvania, which was his 
place of residence at the time of the collision and the commencement of this 
action, in which there has been no service on or appearance by him. The policy 
had the same “no action” clause that was under consideration in such cases as 
Morgan v. Hunt, 196, Wis. 298, 220 N. W. 224, and Bergstein vy. Popkin, 202 
Wis. 625, 233 N. W. 572. However, the policv was issued after section 260.11, 
Stats., was amended by chapter 375, Laws 1931 (St. 1931, § 260.11). 

In answer to plaintiff's complaint, the insurer, Fidelity & Casualty Company 
of New York, denied liability on the part of Williams and itself, and also filed 
two pleas in abatement. Plaintiff demurred to those pleas in abatement on the 
ground that they did not state facts sufficient to constitute a defense. The court 
sustained plaintiff's demurrer, and the insurer appealed. 

As to its first plea in abatement, the insurer contends that, as against it, this 
action is premature because (1) the policy had a “no action” clause, and no final 
judgment has been recovered against Williams; (2) the insurer is not liable at 
all to plaintiff for such damages as he may recover from Williams; (3) under the 
law of Indiana the Fidelity & Casualty Company of New York cannot be joined 
as a defendant against its objection; and (4) if section 260.11, Stats. 1931, is 
construed to cover the policy, it is unconstitutional in that it impairs the obliga- 
tion of contracts and amounts to the taking of property without due process of 
law. 

[1, 2] The decision filed herewith in the case of Lang, Executrix, etc. v. Bau- 
mann (Wis.) 251 N. W. 461, disposes of the insurer’s contention that by reason 
of the “no action” clause in its policy it cannot be joined in an action as a 
defendant until a final judgment -has been recovered against the insured. To so 
hold as to a policy issued after June 30, 1931, would be in utter disregard of the 
unequivocal provision in section 260.11, Stats., as amended on June 30, 1931, by 
chapter 375, Laws 1931, that, in an action of this character,,an insurer, which 1s 
interested in the controversy as the insurer in this case is by virtue of the policy 
which it issued to Williams, is “made a proper party defendant in any action 
brought by plaintiff on account of any claim against the insured.” Likewise the 
contention that the insurer (under a policy issued in Wisconsin with section 85.93, 
Stats. 1931, embodied therein by operation of law) is not liable at all to plaintiff 
for damages which he may recover against Williams is disposed of by the dect- 
sions collected in Heinzen v. Underwriters Casualty Co., 208 Wis. 512, 514, 243 
N. W. 448. 

[3] Whether, under the law of Indiana, the insurer can or cannot, as a matter 
of procedure, be joined, against its objection, as a defendant in such an action, 
is immaterial. That is purely a question of procedural law as to which, under the 
rule that the law of the forum governs all matters relating to the refnedy, the 
conduct of the trial, and the evidence (Eingartner y. Ill. Steel Co., 94 Wis. 70, 
68 N. W. 664, 34 L. R. A. 503, 59 Am. St. Rep. 859; Second Nat. Bank of Rich- 
mond, Ind. v. Smith, 118 Wis. 18, 94 N. W. 664; International Harvester Co. of Am. 
v. McAdam, 142 Wis. 114, 124 N. W. 1042, 26 L. R. A. (N. S.) 774, 20 Ann. Cas 
614; Buckeye v. Buckeye, 203 Wis. 248, 234 N. W. 342), the procedural law of 
this state is controlling. No sound reason has been stated by the insurer because 
of which the application of a purely procedural statute, such as section 260.11, 
Stats. 1931, to a matter of procedure in this action, which is transitory in its 
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nature, which was commenced in this state after the enactment of that statute, 
and which is based on a policy issued in this state after such enactment, can be 
considered a violation of any constitutional provision. 

[4] The second plea in abatement is based upon the contention that Williams 
is a necessary party to the action, and that this action cannot be maintained 
against the insurer unless and until Williams has been served or has appeared in 
this action. In Elliott v. Indemnity Ins. Co., 201 Wis. 445, 230 N. W. 87, we held 
that the representative of the estate of an insured, who died insolvent before the 
commencement of a similar action, was not a necessary party, and that the action 
could be maintained against the insurer as the sole defendant. The policy involved 
in that case did not have a “no action” clause. Subsequently, in Fulleylove v. 
Constitution Indemnity Ins. Co., 205 Wis. 463, 237 N. W. 95, 238 N. W. 289, in 
which only the insurer was served and the insured did not appear, we sustained 
the insurer’s plea in abatement on the ground that, because of a “no action” clause 
in the policy issued in 1928, the action could not be maintained against the insurer 
until judgment had been. recovered against him. However, under the policy 
involved in that case, and the statutes in effect at the time of its issuance in 1928, 
there was no such direct liability to the injured person as existed under the policy 
in the Elliott Case. As such direct liability on the part of the insurer exists in 
the case at bar, as it did in the Elliott Case, the conclusion in that case that the 
insured is not a necessary party is likewise applicable herein, and it was therefore 
proper to sustain the demurrer to the second plea in abatement. 

Order affirmed. 

Rosenberry, Chief Justice (dissenting). 

I respectfully dissent from the conclusion reached by the court in this case. 
The situation looked forward to in Elliott v. Indemnity Ins. Co., 201 Wis. 445, 
230 N. W. 87, is now present. Under the law as declared in the opinion of the 
court, the insurer now becomes a principal and is now compelled at his risk to 
defend the insured without the aid, cooperation,. or even the presence of the 
insured. If recovery is had against the insurer, thé insured is not bound thereby. 
Further, the insurer is not permitted to litigate the question of its liability under 


the policy, as that could only be done in the presence of the insured; he being a 
necessary party thereto. 


AMERICAN MOTORISTS’ INS. CO. v. CENTRAL GARAGE. 


Supreme Court of New Hampshire. Grafton. Nov. 7, 1933. 
169 Atlantic Reporter 121. 
2. INSURANCE. 


Statute does not demand that foreign insurance company shall, as condition of 
its license, transact all business in state through local licensed agents (Pub. Laws 
1926, c. 275, § 11). 

(For other cases, see Insurance, Dec. Dig. § 18.) 

3. INSURANCE. tet 

Foreign insurance company, from its home office, could cancel liability insur- 
ance policies by sending notice direct to insured instead of through resident licensed 
agents (Pub. Laws 1926, c. 275 §§ 11, 15-19). 

(For other cases, see Insurance, Dec. Dig. § 232.) 

5. INSURANCE. 

Insurance commissioner’s office was created solely by statute, and holder of 
office has only powers given to him by statute (Pub. Laws 1926, c. 271, §§ 12-a, 12-b, 
added by Laws 1931, c. 167). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

6. INSURANCE. ; ; 

Statute authorizing investigations by insurance commissioner on complaints of 
policyholders does not give commissioner power to sit as court for trial of contro- 
versies between insurance companies and policyholders, but contemplates adminis- 
trative investigations (Pub. Laws 1926, ¢. 271, §§ 12-a, 12-b, added by Laws 1931, 
c. 167). 

(For other cases, see Insurance, Dec. Dig. § 10.) 
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8. INSURANCE. oe ; s 1 y 

Giving notice and holding hearing in particular investigation by insurance com- 
missioner cannot change character of proceeding under statute from that of ad- 
ministrative investigation to that of judicial hearing, where statute did not confer 
judicial authority upon commissioner (Pub. Laws 1926, c. 271, §§ 12-a, 12-b, added 
by Laws 1931, c. 167). 

(For other cases, see Insurance, Dec. Dig. § 10.) 
10. INSURANCE. ; - , ae 

Insurance commissioner exercises both administrative and judicial powers, and 
in passing upon applications for licenses, commissioner acts in judicial capacity 
(Pub. Laws 1926, c. 275, § 11). 

(For other cases, see Insurance, Dec. Dig. § 10.) 
15. INSURANCE. i ; Peaks 

Report of insurance commissioner on investigation of complaint by _policy- 
holder against foreign insurance company held inadmissible in litigation between 
policyholder and insurer on question whether policies were legally canceled (Pub. 
Laws 1926, c. 271, §§ 12-a, 12-b, added by Laws 1931, c. 167). 

Such evidence was inadmissible, since findings of commissioner did not 

conclude the parties, and conclusions of fact of one tribunal cannot be used 

to influence another tribunal having similar question before it. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


Transferred from Superior Court, Grafton County; Woodbury, Judge. 
Petition for declaratory judgment by the American Motorists’ Insurance Com- 
pany against the Central Garage. After a preliminary hearing upon the pleadings 


and agreed facts, certain questions were transferred by the superior court without 
ruling. 


Case discharged. 

Petition for a declaratory judgment under chapter 86 of the Laws of 1929. 
Facts agreed. The two questions of law which are hereinafter stated were trans- 
ferred without ruling by Woodbury, J. 

The plaintiff is a corporation established under the laws of Illinois and having 
its home office in the city of Chicago. The defendants are Donald C. Lamson and 
Harland L. Goodhue, both of Bristol in the county of Grafton, partners doing 
business under the firm name of Central Garage. On or about March 6, 1931, the 
plaintiff, through its local agent, Lawrence Blake, of said Bristol, issued two insur- 
ance policies to the defendants, one for workmen’s compensation and employers’ 
liability, and the other for automobile liability. On July 31 and August 1, 1931, 
respectively, cancellation notices were sent to the defendants directly by the plain- 
tiff company from its home office in Chicago. 

On November 20, 1931, a collision occurred in Boscawen, N. H., between an 
automobile claimed to have been owned and used by the defendants and a truck 
owned and driven by one Charles W. Auger. Upon learning of the casualties re- 
sulting from the accident, the plaintiff disclaimed liability on the ground of can- 
cellation. The defendants then complained to the insurance commissioner and re- 

- quested a hearing to the end that their insurance might be reinstated and their 
rights protected. Hearings upon this complaint were held January 14 and March 
11, 1932. On March 29, 1932, the commissioner notified the parties of his findings, 
which were in substance that the plaintiff’s policies were still in effect at the time 
of the accident. Thereafter three suits for personal injuries against the defend- 
ants were entered in the superior court, one by a person alleged to have been a pas- 
senger in their car, the second by one of their employees and the third by the said 
Auger. The present petition was entered at the September, 1932, term of the su- 
perior court for the county of Grafton, and the first prayer reads as follows: 
“Wherefore the plaintiff prays—(1) That this Court take jurisdiction in the prem- 
ises under chapter 86 of the Laws of 1929 and render a declaratory judgment ad- 
judging and decreeing (a) that the Commissioner’s report or opinion of March 29, 
1932, has not the effect of a binding judgment and is neither conclusive nor admis- 
sible in evidence, in any litigation between the defendants and the plaintiff, upon 
the question whether the 1931 policies were legally cancelled or remained in force 
subsequent to August 1, 1931; and (b) that said policies were terminated. by can- 
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cellation and ceased to be effective on that date, and that the plaintiff is therefore 
not obligated by said policies to defend the pending Anderson, Buswell and Augur 
suits, or to defend any other proceedings or pay any judgments that may result 
from casualties thereafter occurring.” 

After a preliminary hearing upon the pleadings and agreed facts, the following 
questions were transferred by the superior court without ruling in advance of 
trial : 

“1, Whether or not under the law of the State of New Hampshire an insurance 
company can from its home office outside of the State of New Hampshire, cancel 
an insurance policy by sending notice direct to the insured instead of through a 
resident licensed agent. 

“2. Whether or not the Insurance Commissioner’s report, decision and findings 
made by authority of P. L. c. 271 as amended by chapter 167 of the Laws of 1931, 
have the effect of a binding judgment, and conclusively determines that the said 
insurance policies remained in force to March 6, 1932, the expiration date, and 
whether or not said report or decision is admissible in any litigation between the 
plaintiff and the defendant upon the question of whether or not the insurance pol- 
icies were legally cancelled or remained in force to March 6, 1932.” 

Other facts appear in the opinion. 

Demond, Woodworth, Sulloway & Rogers, of Concord, for plaintiff. 

Donald Knowlton, of Concord, for defendant. 

BRANCH, Justice. 

[1] The course pursued by the plaintiff in attempting to secure a decision upon 
the question of its duty to defend the suits which have been brought against the 
defendants in advance of their trial is undoubtedly correct. “Ordinarily, and in the 
absence of agreement of the parties, the issue is one calling for preliminary pres- 
entation, so that the insurer’s right or duty to defend the action for negligence 
may be first determined.” Sauriolle v. O’Gorman, 86 N. H. 39, 49, 163 A. 717, 723. 
The Declaratory Judgment Act (Laws 1929, c. 86) provides a convenient proce- 
dure for determining such a question, and the present petition is properly brought 
thereunder. 

[2, 3] The first question transferred by the superior court reads as follows: 
‘1. Whether or not under the law of the State of New Hampshire‘an insurance 
company can from its home office outside of the State of New Hampshire, cancel 
an insurance policy by sending notice direct to the insured instead of through a 
resident licensed agent.” This question arises by reason of the following pro- 
visions of the statute relating to foreign insurance companies and their agents: 
“Licenses. If the foregoing provisions are complied with and the commissioner is 
satisfied that the company has the requisite capital and assets and is a safe, reliable 
company, entitled to confidence, he shall grant a license to it to do insurance busi- 
ness by authorized agents within the state, subject to the laws of the state, until 
April first thereafter, * * *” P.L,. c. 275, § 11. 

The position of the defendants with reference to the effect of the foregoing 
provision is thus stated in their brief: “This is plainly a condition imposed by 
the legislature that the foreign insurance company shall be granted a license in 
this state to do business only by its authorized agents within the state * * * . 
In sending out its notices of cancellation directly from the home office to the 
defendants, the company was not doing business ‘by its authorized agents within 
the state’ * * * . The plaintiff’s act then was unlawful and the courts only afford 
relief out of lawful transactions.” 


Both of the policies in question contained provisions that notice of cancellation 
mailed to the address of the assured should be a sufficient notice on the part of 
the company. The defendants argue that these provisions are in conflict with 
statute and for that reason nugatory. 


The section of the statute above quoted had its origin in Laws of 1870, é. i, 
§ 3, which provided: First, that no foreign insurance company should “transact 
any insurance business in this State” unless it should first obtain a license from 
the insurance commissioner; second, that after the insurance commissioner was 
satisfied that the requirements of the statute had been complied with by a foreign 
insurance company, he should issue a license “authorizing such company to do 
‘asurance business by authorized agents. subject to the laws of this State.” This 
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language was retained without change in G. L. 1878, c. 174, § 2, and Laws of 1889, 
c. 86, § 1. Obviously the purpose of the Legislature was to permit the transaction, 
under a license, of the business which foreign insurance companies were forbidden 
to do without a license, viz., “insurance business in this state.” 

In the revision of 1891, the statutory provisions relating to foreign insurance 
companies were rearranged and the long sections of the General Laws were 
replaced by a larger number of comparatively shorter sections in chapter 169 of 
the Public Statutes. The first provision of Laws of 1870, c. I, § 3, above referred 
to, became section 1 of P. S. c. 169, in the following form: “Section 1. No insur- 
ance company not organized under the laws of this state shall do insurance business 
within the state unless it has obtained a license from the insurance commissioner 
authorizing it to do so.” 

The second provision above referred to, concerning the issuance of licenses, 
became section 6 of the same chapter, which provides that if the provisions of 
the preceding sections have been complied with and the insurance commissioner is 
satisfied that the company is entitled to confidence, “he shall grant a license to it 
to do insurance business by authorized agents within the state, subject to the laws 
of the state.” (Italics ours). All the language of the Public Statutes above quoted 
was retained in the revision of 1926. P. L. c. 275, §§ 1 and 11. 

The prohibition against the transaction of “any insurance business in this 
state” having been separated in the Public Statutes from the provision authorizing 
the issuance of a license by four intermediate sections, the words “within the 
state” were apparently inserted after the word “agent” in the sixth section above 
referred to, not for the purpose of changing the existing law, but to avoid the 
seeming absurdity of directing the insurance commissioner to grant licenses to 
foreign insurance companies “to do insurance business by authorized agents” 
which it must be assumed they were already authorized to do by the laws of the 
states in which they were incorporated. The conclusion that no material change 
in the law was intended is supported by the notation in the margin of the Com- 
missioner’s Report of 1891, indicating that only verbal changes were suggested in 
section 6. Coms. Rep. 1891, 546-648. The meaning of this section, like that of the 
statute of 1870, is that the company shall be licensed to do insurance business 
within the state, by authorized agents. 

It is true that subsequent sections of the same chapter relating to the licensing 
of agents do, in effect, require that certain transactions be carried out only 
through the medium of local agents. P. L. c. 275, §§ 15-19. It seems unnecessary 
to analyze in detail the provisions of these sections. It is sufficient to say that 
their net effect is to require that foreign insurance companies act through local 
agents in “negotiating for or placing risks, or delivering policies or collecting 
premiums.” P. L. c. 275, § 17. Such an enumeration of acts which must be done 
through local agents negatives the argument that section 11 requires all acts 
affecting the business of foreign insurance companies in this state to be done by 
such agents. There is nothing in the statute which prohibits other transactions 
between such companies and their policyholders through other authorized agents. 
The contention of the plaintiff that the vice president of a foreign insurance com- 
pany cannot legally write and send through the mail a letter to one of its policy- 
holders would reduce the statute to an absurdity. We therefore conclude that 
P. L. c. 275, § 11, does not demand that a foreign insurance company shall, as a 
condition of its license, transact all its business in this state through local licensed 
agents; nor is the giving of notice of cancellation one of the things required to be 
done by such agents. 

The second question submitted to us for decision by the superior court is as 
follows: “2. Whether or not the insurance commissioner’s report, decision and 
findings made by authority of P. L. c. 271, as amended by chapter 167 of the Laws 
of 1931, have the effect of a binding judgment and conclusively determines that 
the said insurance policies remained in force to March, 1932, the expiration date, 
and whether or not said report or decision is admissible in any litigation between 
the plaintiff and the defendant upon the question of whether or not the insurance 
policies were legally cancelled or remained in force to March 6, 1932.” 


The statute under which the insurance commissioner proceeded reads as fol- 
lows: 
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“12-a. Investigations Authorized. The insurance commissioner, upon written 
complaint of any person holding a policy in any surety or insurance company doing 
business within this state that he is aggrieved by any act of such company, shall 
cause such investigation to be made of such complaint as he may deem necessary. 
Said commissioner may hold a public hearing, if he deems it advisable, after 
giving reasonable notice to the company and persons involved. 

“12-b. Findings. After the investigation the commissioner shall, within thirty 
days, make known his findings to all persons involved.” Laws of 1931, c. 167. 

With reference to the above questions, the defendants take the following posi- 
tion: “The commissioner’s findings are a judicial determination of the facts and 
the decision on the general merits is final. It is res judicata or estoppel by verdict.” 

[4] In thus stating their position, the defendants correctly assume that the 
findings of the commissioner are not binding upon anybody in subsequent legal 
proceedings unless they constitute “a judicial determination of the facts.” ‘The 
validity of a judgment as a bar or estoppel depends primarily upon the organiza- 
tion and character of the tribunal from which it professes to emanate. And it is 
first of all requisite that the judgment should have been rendered by a legally 
constituted court,—one known to and recognized by the law.” 2 Black, Judgments, 
§ 516; State v. Corron, 73 N. H. 434, 62 A. 1044, 6 Ann. Cas. 486. 

[5, 6] The office of insurance commissioner was created solely by statute, and 
the holder of that office has only such powers as have been given to him by statute. 
He has been clothed with authority to conduct investigations and make findings. 
His findings are to be given the effect which the Legislature intended them to 
have. The question for decision is, therefore, primarily one of statutory construc- 
tion. State v. Corron, supra, 73 N. H. 445, 62 A. 1044, 6 Ann. Cas. 486. Did the 
Legislature intend that the insurance commissioner, when conducting investigations 
under the act of 1931, should sit as a court for the adjudication of private rights 
and that his reports should conclusively establish the facts found by him with 
reference to all subsequent legal proceedings between the policyholders and the 
companies concerning which they were made? Both the language and the history 
of the act indicate that this question must be answered in the negative. 

Obviously the act of 1931 does not, in terms, provide for a trial and final 
adjudication by the commissioner of private rights between insurance companies 
and their policyholders. If it had been the purpose of the Legislature to confer 
upon the commissioner power to try cases and render final judgments therein, it 
is almost inconceivable that language clearly expressive of that purpose would not 
have been used. There is nothing in the language of the statute which requires 
that the proceedings before the insurance commissioner shall be judicial in char- 
acter. On the contrary, it contemplates an entirely different kind of proceeding; 
1. €., an administrative investigation as distinct from a judicial hearing, which is 
designed to eventuate in findings of fact rather than in a judgment establishing 
legal rights. 

[7, 8] Under the constitutional guaranty of due process of law (Const. N. H. 
Bill of Rights, art. 15; U. S. Const. Amend. 14), private rights cannot be 
adjudicated unless notice and an opportunity to be heard is given to all having a 
lecal interest in the subject-matter of the judgment. These are the essential 
requisites of a judicial proceeding. Metcalf v. Gilmore, 63 N. H. 174, 188. The 
present statute does not guarantee to a company against which a complaint is 
made any notice or hearing. The commissioner is only required to “cause such 
investigation to be made * * * as he may deem necessary.” The fact that the 
commissioner was thus given authority to make findings with or without a hearing 
indicates that the Legislature, by the act of 1931, did not intend to confer judicial 
authority upon him. Under these circumstances the giving of notice and the holding 
of a hearing in the course of a particular investigation cannot be effective to 
change the character of a proceeding under this act from that of an administrative 
investigation to that of a judicial hearing resulting in a final judgment. With 
reference to investigations and findings which are legislative in their character 
and purpose, the law has been thus declared by the highest constitutional author- 
ity. Prentis vy. Atlantic Coast Line Co., 211 U. S. 210, 227, 29 S. Ct. 67, 53 L. Ed. 
150. . 

[9-12] It is, of course, true that a single tribunal or officer may exercise both 
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administrative and judicial powers. State v. Corron, supra, 73 N. H. 455, 62 A. 
1044, 6 Ann. Cas. 486. The authority of the insurance commissioner partakes of 
this dual character. In passing upon applications for licenses, the commissioner 
acts in a judicial capacity (State v. Stevens, 78 N. H. 268, 270, 99 A. 723, L. R. A. 
1917C, 528), and this instance illustrates the distinction between his executive and 
judicial functions. When a license is granted, refused, or revoked, the commis- 
mioner promulgates a real judgment which establishes the legal rights of the 
petitioner and is not open to collateral attack, although errors of law committed 
by the commissioner may be corrected upon certiorari. State v. Stevens, supra. 
The distinction between a judgment and mere findings of fact is well understood 
in our law. Such findings may, in the proper case, furnish the basis upon which 
a judgment may be rendered, but do not in themselves constitute an adjudication 
of rights. “Again, the judgment must be definitive. It must purport to be the actual 
and absolute sentence of the law, as distinct from a mere finding that one of the 
parties is entitled to a judgment, or from a direction to the effect that a judgment 
may be entered.” 1 Black, Judgments (2d Ed.) § 3. 

By the act in question the insurance commissioner is given authority only to 
make “findings.” Power to enter binding judgments in accordance with those 
findings has not been granted. His disability in this respect is similar to that 
under which the public service commission labors. State v. New Hampshire Gas 
& Electric Company, 86 N. H. 16, 28-33, 163 A. 724, 731-733. Here, again, if the 
Legislature had intended that the findings of the commissioner should have the 
characteristic of finality, it is incredible that language appropriate to accomplish 
that purpose would not have been used, as in the fence viewers’ statute, which 
provides that a decision of duly qualified fence viewers “shall be final and con- 
clusive upon the parties.” P. L. c. 219, § 19. 

There is no room for the argument that the findings of the commissioner in 
cases like the one at bar will be futile unless they be given effect as final judg- 
ments between the parties. Such findings may serve a useful purpose, either (1) 
by furnishing a basis for the amicable adjustment of controversies between insur- 
ance companies and their policyholders; or (2) by informing the commissioner 
whether the practices of the company are such as to entitle it to public confidence, 
without which it is not entitled to a license, P. L. c. 275, § 11; or (3) -by fur- 
nishing a basis for a report by the commissioner to the Attorney General if he 
finds that the law has been violated, P. L. c. 275, § 26. 

[13] As the result of the foregoing considerations and others of a similar 
nature, it may be stated as a general rule that when the Legislature makes pro- 
vision for investigations and findings by public officers without providing in terms 
for the finality of such findings, it will not be assumed that such findings con- 
clude any interested party in subsequent judicial proceedings. 

There is nothing in the conclusion here reached which conflicts with the 
decision in the case of State v. Corron, supra. There the court was concerned 
solely with the construction of the liquor law. The problem for solution was thus 
stated on the first page of the opinion: “The question, therefore, is merely what 
was meant by the language of the act, read in the light of the surrounding cir- 
cumstances and existing law.” State v. Corron, supra, 73 N. H. 445, 62 A. 1044, 
1046, 6 Ann. Cas. 486. As ever in such cases, the problem was solved by an 
ascertainment of the legislative intent. The question being thus restricted, the 
reasoning of the court was equally specific, and no general conclusions applicable 
to the construction of other statutes were announced in the opinion. 


It was there held that the statute regulating the sale of intoxicating liquor 
authorized the license commission to revoke licenses by either administrative or 
judicial action to be taken only after notice and hearing. Summary administrative 
action was permitted only as to one class of licenses, and was specifically stated 
to be an exception. The proceedings of the commission were designed to be 
normally of a judicial character, and power to produce a positive result, namely, 
the revocation of a license, was indisputably conferred upon it. In other words, it 
was explicitly empowered to take action of a kind which finally determined the 
legal rights of the licensee and effected a change in his status. 

In the present instance, as pointed out above, the statute provides merely for 
an “investigation.” Notice and hearing are never required. The proceedings of the 
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commissioner are designed to be purely administrative, and no purpose to author- 
ize a judicial determination of legal rights or a change of status is expressed. 
These statutory differences are sufficient to show that the extreme conclusion 
reached in the earlier case is not required by the provisions of the statute here 
involved. 

[14] We think that a sufficient basis for our conclusion has already been 
indicated, but it finds additional confirmaticn in the history of the act of 1931. 
“The history of legislation upon the subject the circumstances under which the 
several statutes were passed, are properly considered in connection with the words 
of the statute * * * in order to ascertain the intention of the Legislature.” 
State v. Boston & M. Railroad, 76 N. H. 146, 149, 80 A. 858, 861; Stanyan v. 
Town of Peterborough, 69 N. H. 372, 373, 46 A. 191. 

The act in question appears to have had its origin in House Bill No. 62 of 
the session of 1931, entitled “An Act Extending the Powers of the Insurance 
Commfssioner.” This bill provided that upon the complaint of any policyholder 
in an insurance company, except a life or fire insurance company, the insurance 
commissioner might, if he deemed it advisable, fix a date for a hearing upon the 
complaint, that he should give written notice of such hearing to the company 
against which the complaint was made at least fourteen days before the date set 
for hearing, and that after the hearing he should make his findings and season- 
ably notify all parties thereof. The purposes which such findings were designed 
to serve were indicated by the following provision: “15d. Use of Findings. Come 
missioner may use his findings made upon such complaint, so far as pertinent, as 
bearing upon the financial condition of the company, its ability to fulfill its obliga- 
tions, whether it has complied with the law and the equity of its dealings with its 
policy holders, in determining whether the company is safe, reliable and entitled to 
confidence.” 

It is to be noted that this proposed act contained no provision that the findings 
of the commissioner should be final or that he should make any order or enter 
any judgment between the parties in accordance therewith. 

This bill, having passed the House, was referred by the Senate to its judiciary 
committee and the majority of that committee subsequently reported favorably a 
new draft which was, in fact, a radically different measure. This bill made the 
assistant attorney general, the commissioner of motor vehicles, and the insurance 
commissioner a joint hoard of adjustment to pass upon small claims for property 
damage not exceeding $250 caused by the negligent operation of automobiles, and 
proposed to enforce the new tribunal’s decisions against insurance companies by | 
making persistent refusal to comply therewith a ground for forfeiting of their 
licenses. This bill failed of passage in the Senate. Finally, the present act known 
as Senate- Bill No. 104 was introduced by the Senate Judiciary Committee and 
passed both houses without amendment. 

It, therefore, appears that in none of the proposed legislation was any attempt 
made to give the insurance commissioner general authority to adjudicate disputes 
between insurance companies and their policyholders and that the attempt to give 
limited authority of this kind to a board of which the insurance commissioner 
was to be a member met with defeat. The conclusion is plain that it was not the 
purpose of the Legislature to give to the insurance commissioner by the act of 
1931 power to sit as a court for the trial of controversies between insurance 
companies and their policyholders. 

In view of this result the constitutional aspect of possible legislation designed 
to make the commissioner a court has not been considered. 

[15] Since the findings of the commissioner do not conclude the parties, his 
report is not admissible as evidence of the facts found. The conclusions of fact 
of one tribunal cannot be used to influence another tribunal having a similar ques- 
tion before it. Elwell v. Roper, 72 N. H. 254, 257, 56 A. 342; Arlington Mills v. 
Town of Salem, 83 N. H. 148, 159, 140 A. 163. 

Case discharged. 

All concur. 
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KLEINMAN vy. GLOBE & RUTGERS FIRE INS. CO. No. 30. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1933. 
168 Atlantic Reporter 648. 
3. INSURANCE. 

Clauses contained in policy avoiding insurer’s liability on happening of event 
are matters of defense which, together with their breach, must be pleaded by in- 
surer, to be available. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

4. INSURANCE. 

Insurer could not compel insured to accept return of automobile after institu- 
tion of suit following expiration of period during which theft policy entitled in- 
surer to withhold payment, notwithstanding policy provided for return of automo- 
bile with compensation for damage. 


(For other cases, see Insurance, Dec. Dig. § 595.) 


Syllabus by the Court 

1. Clauses contained in policies of insurance which provide that the policy shall 
be void or the insurer relieved of liability on the happening of some event or the 
doing or omission to do some act by the insured are not in any sense conditions 
precedent. If they are conditions at all, they are conditions subsequent, and consti- 
tute matters of defense, which, together with their breach, must be pleaded by the 
insurer to be available as a means of defeating a recovery on the policy. 

2. Under a policy covering the theft of an automobile, where the insured has 
filed notice and proof of loss, ete, as required by the policy, and, under the policy 
the loss does not become payable until 60 days after said notice, proof of loss, etc., 
the insurer cannot withhold payment thereof, after the expiration of the 60-day 
period, and after it had repudiated liability under its policy and suit had been 
started by the insured. 

Appeal from the Supreme Court. 


Action by Edward Kleinman against the Globe & Rutgers Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 


Affirmed. 


Davies & Davies and Edward F. Merrey, all of Paterson, for appellant. 

Harold F. Simandl, of Newark, for respondent. 

PERSKIE, Justice. 

This appeal seeks to review a jury verdict returned in favor of the plaintiff- 
respondent. We desire, at the very outset, to point out that the state of case sub- 
mitted does not contain the judgment complained of and to be considered by the 
court. All that appears is a mere statement at the end of the answer in the fol- 


lowing form: “The jury returned a verdict for the plaintiff for forty nine hundred 
dollars ($4,900).” 


[1, 2] It is elementary learning that an appeal does not lie in any case until 
there is a final judgment. 2 Comp. St. 1910, p. 2207, § 1; Salmons v. Rugyeri, 103 
N. J. Law, 596, 137 A. 568; Van Hoogenstyn v. D., L. & W. R. R. Co., 90 N. J. 
Law, 189, 100 A. 232; section 25, Practice Act (P. L. 1912, c. 231, p. 382 [Comp. 
St. Supp. § 163—301]). The state of case submitted should contain the judgment 
complained of and to be considered by the court. Rule 19, Court of Errors and 
Appeals. We could therefore with propriety stop at this point and dismiss the 
appeal. Mayer v. Roche (N. J. Err. & App.) 73 A. 516. 


But, since counsel for both parties have fully prepared and submitted their 
respective points and arguments on the supposition that the verdict aforesaid was 
a final judgment, we have concluded, in order to avoid delay, to treat the suppo- 
sition as a fact and finally dispose of this appeal on the merits. 

The facts are as follows: On October 4, 1925, defendant-appellant issued a 
certificate in the nature of a policy insuring plaintiff-respondent against loss by theft 
of his Stutz automobile. Plaintiff-respondent purchased the automobile on August 
10, 1925, and paid $4,500 for it. A part was paid in cash, part by accepting a 
Chandler automobile of the plaintiff-respondent in trade, and the balance of $2,250 
plaintiff-respondent obligated himself to pay in twelve monthly notes of $211 each. 
Said notes were secured by a conditional sales agreement, and both were assigned ° 
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to Auto Brokerage Company. Of all this the defendant-appellant had full knowl- 
edge. 

The automobile was stolen on December 31, 1925, while parked in front of the 
Hotel Riviera, Newark, N. J. The theft was reported to the police department, 
and due notice given to the defendant-appellant company. Claim was made on the 
company, by proof of loss, to the amount of $3,600, and it refused payment. On 
March 24, 1926, defendant-appellant company, in writing, repudiated the policy and 
denied all liability thereunder. Whereupon this suit was filed on June 24, 1926. 
The court below limited or confined the entire issue to the question of the value 
of the automobile as of December 31, 1925 (the day of the theft thereof), and 
told the jury that it could charge interest from the date of the denial by the de- 
fendant-appellant of its liability in the premises (March 24, 1926). The jury re- 
turned a verdict of $3,500 as to the value of the automobile and $1,400 interest, in 
all, $4,900. 

Ten grounds of appeal are assigned. Most of them, if not all, are bad in 
form, and all are without merit or substance. 

The first ground assigned is as follows: (1) “Because the court denied the 
motion of the defendant to dismiss the complaint on the ground that the Auto 
Brokerage Co. was not made a party to the action.” 

At the very beginning of the trial, Mr. Davies, one of the counsel for the de- 
fendant-appellant, addressed the court in the manner following: “If the court 
please, this policy is made out to the plaintiff and the Auto Brokerage Co. two as- 
sureds. The Auto Brokerage Co. had an interest in the car and so did Mr. Klein- 
man. The Auto Brokerage Co. has not been joined as a party plaintiff or as a 
party defendant. I think that before we are compelled to come here and defend 
the suit that should be done, I do not see how the jury can come in with any kind 
of a verdict if it should decide to hold the defendant, because the Auto Brokerage 
Co. has the first claim on any verdict that comes out of this theft, for the money 
that was advanced.” 

The aforesaid statement does not challenge, but it in fact admits, the status of 
the plaintiff-respondent as a proper party to the suit. He had an interest (insur- 
able) in the property. The policy contained the following provision: “Name of 
Assured: Auto Brokerage Company, Inc. and/or Purchaser Edward Kleinman. 
\ddress: 146 Hedden Terrace, Newark, N. J. as their respective interests may 
appear 

It was not a motion to dismiss or to make the Auto Brokerage Company a 
party to said suit. If the defendant-appellant really desired to make the Auto 
Brokerage Company a party, there was ample authority on application for so doing. 
Section 8, P. L. 1912, p. 378 (Comp. St. Supp. § 163—284). 

The fourth ground of appeal is as follows: (4) “Because the court ruled that 
he only question in the case was the value of the car insured by the defendant.” 

However one may characterize the action of the court—be it overruling or 
striking testimony, or instructing the jury—no reasons were advanced to the court 
below and none now are presented to us which point out the judicial actions com- 
plained of 

In the case of Booth v. Keegan, 108 N. J. Law, 538, 159 A. 402, 403, this court 
again fully explained the proper procedure in laying grounds of appeal to secure 
a review of trial errors. 

“* * * The rule is thoroughly settled that grounds of appeal, whether in civil 
rt criminal cases at law, should specifically point out the judicial action complained 
f, and, in the case of rulings on evidence, should state the name of the witness, 
le questions or answers objected to and ruled upon by the trial judge; in the case 
of instructions to the jury, should quote the precise instruction complained of, and, 
in the case of requests to charge proffered and refused, should embody the actual 
language of the request and not refer to it by number or other method of citation.” 
State v. Blaine, 104 N. J. Law, 325, 140 A. 566; State Highway Commission v. 
Zvk, 105 N. J. Law, 156, 144 A. 8; McKenna v. Reade, 105 N. J. Law, 408, 144 A. 
812; Chapin v. Kreps, 106 N. J. Law, 424, 147 A. 398; Kletn v. Shryer, 106 N. J. 
Law, 432, 150 A. 321; Stathos v. Bunevich, 107 N. J. Law, 269, 153 A. 572. See, 
also, Vogel vy. 295 Halsey Street Company, 109 N. J. Law, 83, 160 A. 364; Abbe v. 
Erie R. R. Co., 97 N. J. Law, 212, 116 A. 778. 


} 
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We are of the opinion that the attempt to show by the witness, Arthur Henry, 
that the plaintiff-respondent carried, contrary to the term of the policy, double in- 
surance, failed, and that the court might properly have stricken it. Instead the 
court said: “I hold that the only question now in the case is the value of the car.” 
In absence of any representation by counsel of any other points he wished the court 


to consider, we find in this no error injuriously affecting the substantial rights of 
the defendant-appellant. 


The seventh ground of appeal is as follows: (7) “Because the court struck out 
the testimony of the witness, John J. Donovan.” 


The action of the court clearly demonstrates that it did not strike all of the 
testimony of John J. Donovan. The striking was limited. The limitation related 
to the inspection of the car and the offer to return it to the assured after it was 
found in July, 1926. The court said: “Therefore, the testimony of John J. Donovan 
with respect to the return of the car in July and the testimony with respect to the 
inspection of the car will be struck.” We are of the opinion that the striking of 
the testimony of John J. Donovan, as aforesaid, was proper. 


[3| The policy in question contained the following provision: “Abandonment: 
It shall be optional with this company to take all or any part of the property at the 
appraised value where appraisal is had as hereinafter provided, but there can be 
no abandonment thereof to this company; and where theft it insured against, the 
company shall have the right to return a stolen automobile or other property with 
compensation for physical damage, at any time before actual payment hereunder.” 


The alleged return of the car, the plaintiff-respondent’s refusal to accept it, or 
his abandonment thereof was not pleaded by the defendant-appellant. In the case 
of Center Garage Co. v. Columbia Insurance Company, 96 N. J. Law, 456, at page 
459, 115 A. 401, 402, the late Chief Justice Gummere said: “Clauses contained in 
policies of insurance which provide that the policy shall be void or the insurer re- 
lieved of liability on the happening of some event or the doing of or omission to 
do some act [by the insured] are not in any sense conditions precedent. If they 
are conditions at all, they are conditions subsequent, and constitute matters of de- 
fense, which, together with their breach, must be pleaded by the insurer to be 
available as a means of defeating a recovery on the policy; and the burden of 
establishing the defense, if controverted, is, of course, upon the party pleading it. 
Joyce on Insurance, vol. 4, par. 2190, and cases cited.” 


[4] The defendant-appellant made its position clear in its letter of March 24, 
1926; it elected its position; it denied liability under the policy. The rights of the 
plaintiff-respondent became fixed. He brought suit. He did the only thing left 
for him to do under the circumstances. Plaintiff-respondent’s rights could not be 
impaired by reason of the fact that the automobile was recovered some four 
months thereafter. 

The policy in question also contained the following provisions: 

“Notice and Proof of Loss: In the event of loss or damage the assured shall 
give forthwith notice thereof in writing to this company; and within sixty (60) 
days after such loss, unless such time. is extended in writing by this company, shall 
render a statement to this company, signed and sworn to by the assured, stating 
the place, time and cause of the loss or damage, the interest of the assured and of 
all others in the property, the sound value thereof and the amount of loss or dam- 
age thereon; all encumbrances thereon, and all other insurance whether valid or 
not covering said property; and the assured as often as required, shall exhibit to 
any person designated by this company all that remains of the property insured 
and submit to examinations under oath by any person named by this company, and 
subscribe the same; and as often as required, shall produce for examination all 
books of account, bills, invoices and other vouchers or certified copies thereof, if 
originals be lost, at such reasonable place as may be designated by this company or 
its representative, and shall permit extracts and copies thereof to be made. 

“Payment of Loss: This company shall not be held to have waived any pro- 
vision or condition of this policy or any forfeiture thereof by any requirement, act, 
or proceeding, on its part relating to the appraisal, or to any examination herein 
provided for; and the loss shall in no event become payable until sixty (60) days 
after the notice, ascertainment, estimate and verified proof of loss herein required 
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have been received by this company, and if appraisal is demanded then not until 
sixtv days after an award has been made by the appraisers.” 

It is quite clear that the appellant under its policy set a definite period of time, 
to wit, 60 days after notice, ascertainment, estimate, and verified proof of loss, as 
the limit of time that it could withhold payment. To hold otherwise would permit 
the insurer to withhold payment indefinitely. 

In the case of O’Connor v. Marvland Motor Car Ins. Co., 287 Ill. 204, 122 N. 
E. 489, 491, 3 A. L. R. 787, the court held: 

“* * * There can be no question that the liability of the company might be 
affected by the return of the automobile and the giving of the required notice be- 
fore the expiration of the 60 days; but we are disposed to hold that if, after the 
notice and satisfactory proof of loss were given, 60 days had expired before the 
finding and return of the automobile, the policy intended that there might be full 
recovery from the company for the value of the automobile, and this without 
reference to the question of abandonment. As we construe this policy as to loss 
by theft, the term ‘abandonment,’ as used in the quoted provision, was intended to 
mean that there could be no voluntary abandonment (using the word in the tech- 
nical sense) by the owner before the expiration of the 60 days. * * * 

“This suit was instituted after the lapse of 60 days from the notice and proof 
of loss, but after the automobile had been found. Counsel for appellant seem to 
concede that if the suit had been instituted before the automobile had been found, 
under the reasoning of the English cases appellee could have recovered for the full 
amount of the machine; that is, that the date of the starting of the suit fixed the 
time of recovery for a total loss, if the machine had not been found before that 
date. Obviously, in order to make an insurance policy of this kind of value to the 
owner of the property, there must be some time fixed after which the return of 
the automobile will not release the company from liability. Automobiles are so 
generally used in business affairs and other activities of life that public policy re- 
quires that a person having a theft policy should not be compelled to wait in- 
definitely on the chance of having the stolen automobile recovered, or be compelled 
to incur the expense of buying a new one and thereafter taking the old one back, 
if recovered. Fairly construed, we think this insurance policy intended to fix the 
date at 60 days after the notice and satisfactory proof of loss had been received by 
the company—in other words, to fix the date at which the insured would not be 
compelled to take the stolen car back, even if recovered, at the date when the in- 
surance money was agreed to be paid.” 

See, also, Cancilla et al. v. Firemen’s Fund Ins. Co. of San Francisco, Cal., 
Zi/ Pa. 223: 120 A; S24. 

We agree with the force of the contention of plaintiff-respondent that the pol- 
icy would be of little value if the defendant company were permitted in the first 
instance, to deny liability under the policy and subsequently to compel the plaintiff 
to perform the policy, or one of its clauses, by attempting to compel him to accept 
the return of the automobile after the expiration of the 60-day period as provided 
in the policy, and after suit had been started. Such construction would defeat the 
entire purpose of the rolicy. 

We have examined the other reasons assigned, and find that they come within 
the category first characterized; i. e., they are bad in form and without merit or 
substance. 

The verdict, which we have treated as though it were a final judgment, is 
afirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Par- 
ker, Case, Bodine, Donges, Heher, and Perskie, and Judges Van Bushkirk, Kays, 
Hetfield, Dear, Wells, and Dill—15. 

For reversal: None. 


IMPERATO v. CONCORD CASUALTY & SURETY CO. No. 36. 


Supreme Court of New Jersey. Dec. 16, 1933. 
169 Atlantic Reporter 532. 


2. INSURANCE. 
In administrator’s action for intestate’s death against insurer on liability policy 
covering one operating automobile with assured’s permission, whether party who 
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borrowed automobile from assured was driving automobile when accident occurred 
held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 
3. INSURANCE. 

In administrator’s action against insurer for death of intestate killed in acci- 
dent when riding in automobile driven by one who borrowed automobile from 
assured whose liability policy covered driver, case held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Court of Common Pleas, Essex County. 

_Suit by Pasquale Imperato, administrator ad prosequendum, and in the alter- 
native, general administrator, of the estate of Dominick Imperato, deceased, 
against the Concord Casualty & Surety Company. From a judgment in favor of 
plaintiff, defendant appeals. 

Affirmed. 


Argued May term, 1933, before Brogan, C. J., and Trenchard and Heher. JJ. 

Harry E. Young, of Newark (William H. Campbell, Jr., of Newark, of 
counsel), for appellant. 

Harry Kalisch, of Newark, for respondent. 

Per Curiam. 

This is the appeal of the Concord Casualty & Surety Company from a judg- 
ment entered upon the verdict of a jury in favor of the plaintiff on a liability 
insurance policy issued by the defendant company to the owner of the automobile 
covered hy the policy. 

The catcmnhila covered was involved in an accident, as the result of which 
plaintiffs decedent, Dominick Imperato, a passenger in the automobile, sustained 
injuries from which he died. 

On the occasion in question, one Jerry Ladalardo had borrowed the car from 
the owner for his personal use, and plaintiff’s intestate was riding with him on 
his invitation, and it was on this trip that the automobile ran into a tree, and, as 
a result of which, injury was inflicted upon the plaintiff’s intestate. 

Suit was instituted by the administrator of the decedent against Jerry Lada- 
lardo and was based upon his negligence in the operation of the car, and in that 
suit plaintiff recovered a verdict of $6,000 upon which judgment was entered. 
Execution was issued and was returned unsatisfied. 

Then the present suit was instituted, based upon that judgment and the policy 
upon the theory that the policy not only insured the owner of the car, but also 
Ladalardo, and was thus brought within section 9 of the policy, which provided, 
among other things, that “the term assured shall include any person, while riding 
in or legally operating such automobile * * * provided (a) such automobile is 
being used with the permission of the named assured or * * * with the per- 
mission of an adult member of his household other than a chauffeur or domestic 
servant * ©. *” This suit resulted in a verdict and judgment for the plaintiff, 
from which defendent aypcal 

[1] The first point is that the trial court erroneously struck out the fourth 
separate defense of the answer. We think not. The fourth separate defense was 
this: “The defendant says Jerry Ladalardo was not insured by the said defendant 
under the terms of the policy as alleged in the complaint.” That defense merely 
stated a conclusion of law and gave no facts upon which that conclusion was 
based, and it was therefore insufficient. Taylor v. N. J. Title, etc, Co., 70 N. J. 
Law, 24, 56 A. 152. Furthermore, if it had been permitted to stand the defendant 
could have offered no evidence under it. The plaintiff in the instant case ave rred 
performance of conditions precedent generally in compliance with section 118 of 
the Practice Act of 1903 (3 Comp. St. 1910, p. 4089, § 118). The defendant did 
not specify in its pleading any conditions precedent the performance of which it 
intended to contest, and hence under section 118 would not be permitted to offer 
any evidence of any matters tending to show failure on the part of the plaintiff 
to comply with conditions precedent. Vreeland v. Beekman, 36 N. J. Law, 13; 
Dimick y. Metropolitan Life Ins. Co., 67 N. J. Law, 367, 51 A. 692. 

[2] The next point is that the trial court erroneously refused to order a 
judgment of nonsuit in favor of the Concord Casualty & Surety Company on the 
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ground that the plaintiff failed to prove that Jerry Ladalardo was driving the 
car. The answer to this is that the question whether Ladalardo was driving the 
car was a jury question under the evidence. The plaintiff's evidence tended to 
show that Ladalardo and Imperato were the only persons in the car at the time 
of the accident; that the car was loaned to Ladalardo and that, at the time of the 
accident, he was behind the wheel on the left-hand side; decedent’s body was 
found on the right-hand side of the car which was wrecked, and that Ladalardo 
stepped out of the left-hand side of the car, where the wheel was, which side was 
not damaged, and he was not injured. Of course, that evidence was sufficient to 
take the question to the jury. 

It is next contended that “the trial judge erroneously refused to order a 
judgment of nonsuit in favor of the defendant Concord Casualty & Surety Com- 
pany on the ground that the plaintiff failed to show that the defendant. received 
any notice of service upon the alleged irsured, Jerry Ladalardo, of any suit 
papers in an action: instituted in the New Jersey Supreme Court by Pasquale 
Imperato, the plaintiff herein as administrator ad prosequendum of the estate of 
Dominick Imperato against the said Jerry Ladalardo.” 

To that point it is sufficient answer to say that no such reason was urged for 
nonsuit so far as the record discloses. 

[3] It is next contended that “the trial judge erroneously refused to order a 
judgment of nonsuit in favor of the defendant Concord Casualty & Surety Com- 
pany on the ground that the plaintiff failed to prove a prima facie case under the 
allegations of the complaint.” 

To that contention a sufficient answer is that the plaintiff proved facts more 
than sufficient to make out a prima facie case, viz.: the judgment obtained by the 
administrator of Dominick Imperato against Jerry Ladalardo at the Monmouth 
county circuit; the execution upon such judgment returned unsatisfied; the letters 
of administration; the insurance policy issued by the defendant to the owner of 
the car covering the car involved in the accident; and that Jerry Ladalardo was 
~— the car. Gee v. Independent, etc., Insurance Co., 109 N. J. Law, 563, 162 

We have examined the points made by the appellant to the effect that the 
court erred in the exclusion of testimony, and with respect thereto it is sufficient 
to say that, considering the state of the pleading and evidence, certainly there was 
no prejudicial error. 

It is said that the court erred in refusing to direct a verdict for the defend- 
ant on the ground that Ladalardo was not insolvent or a bankrupt. The answer 
to this is that the proof tended to show that he was insolvent and that execution 
was returned unsatisfied. Other points urged respecting error in refusing to direct 
a verdict for the defendant are sufficiently disposed of by what we have said. 

It is said that the court erred in charging the jury. We think not, considering 
the issues raised by the pleading and the evidence. 

The judgment will be affirmed, with costs. 


JUSIAK et al. v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court of New Jersey. Oct. 18, 1933. 
169 Atlantic Reporter 551. 
1. INSURANCE. ; 

In injured party’s action against motorist’s automobile liability insurer, allega- 
tion that execution against motorist was returned unsatisfied held sufficient to 
show “insolvency” within policy, entitling injured party to sue insurer; “insol- 
vency,” within policy, meaning general inability to answer pecuniary engagements. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

In injured party’s action against motorist’s liability insurer after judgment and 
unsatisfied execution against motorist, insurer’s investigation and defense of 
injured person’s case against motorist held waiver of defenses under policy and 
estopped insurer from setting them up. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 
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3. INSURANCE. 

Where injured party obtained verdict and judgment against motorist, based 
on lack of ordinary care of motorist’s agent, motorist’s liability insurer, sued by 
injured party, could not set up defense that injuries were willfully inflicted and 
hence not covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 


Action at law by Adam Jusiak, administrator ad prosequendum of the estate 
of Boleslaw Jusiak, deceased, and another against the Commercial Casualty Insur- 
ance Company. On motion to strike the answer and separate defenses. 

Motion granted. 

Orlando & Kisselman, of Camden, for plaintiffs. 

T. Harry Rowland, of Camden, for defendant. 

Evprepce, Circuit Judge. 

The complaint in the instant suit alleges that prior to February 23, 1932, 
defendant had issued its policy of insurance to William W. Clark, indemnifying 
him against loss and liability by reason of any claim or judgment against him 
growing out of the operation of an automobile; that thereafter the plaintiff Adam 
Jusiak, administrator of the estate of Boleslaw Jusiak, deceased, in an action in 
the Camden county circuit court, obtained judgment against the said Clark for 
$5,000 and costs amounting to $107.10; that on the 19th day of July, 1933, execu- 
tion was issued by the clerk of Camden county and placed in the hands of the 
sheriff, and that on the 26th day of July, 1933, the execution was returned unsat- 
isfied. 

The defendant, in addition to its answer, sets up ten separate defenses, all 
of which, in the judgment of the court, must be stricken. 

Without attempting to set out the defenses in full, this court is of the opinion 
that all the questions raised in the answer are fully met by: - 

[1] 1. Horn y. Commonwealth Casualty Co., 105 N. J. Law, 616, 147 A. 483, 
which, among other things, holds that “insolvency, apart from its specific defini- 
tion in the Bankruptcy Act (11 USCA § 1), means a general inability to answer 
pecuniary engagements. * * * As used in the policy, it has this meaning. 
* * * Tt is hard to conceive a more cogent proof of inability to answer 
pecuniary engagements than the return of an execution unsatisfied.” 

[2] 2. Suydam v. Public Indemnity Co., 161 A. 499, 500, 10 N. J. Misc. 868, 
which states that “there is no question but that, under numerous decisions in this 
and other states, the investigation by a liability company of a case between an 
injured person and the insured, and taking charge of and conducting the defense 
for an insured, constitute a waiver of defenses under the policy which may be 
interposed by the insurer in a suit by the insured, and estops the insurer from 
setting them up in such a suit.” 

[3] 3. And Stefus v. London & Lancashire Indemnity Co., 111 N. J. Law, 6, 
166 A. 339, which case goes a step further than is necessary in the present suit. 
The court’s attention has been called to a dissenting opinion in that case by 
Justice Lloyd, concurred in by Justices Donges and Heher and Judge Kays. That 
dissent, however, was based upon an element entirely lacking in the instant suit. 
In the Stefus Case the policy covered damages arising from ordinary negligence, 
while the verdict, under the instruction of the court, was based upon willful and 
wanton negligence against which the indemnity company did not insure. Hence the 
dissenting opinion that, liability of the assured having been based upon conduct 
not covered by the policy, the indemnity company should be permitted to defend. 
The court held, however, that the complaint having charged the injury was the 
result of ordinary negligence, which was covered by the policy, it would not go 


back of the pleadings and inquire into the proof, and that the striking of the 
answer should be affirmed. 


In the instant case the verdict against Clark was based upon the lack of 
ordinary care exercised by his agent. The policy covered this character of liability, 
and hence we take it that the dissenting justices in the Stefus Case would have 
concurred had the proof in that case been identical with the proof in the present 
case. 


The answer and separate defenses will be stricken. 
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TRAVELERS’ INS. CO. v. McLANE et al. 
Supreme Court, Appellate Division, Fourth Department. Nov. 10, 1933. 
267 New York Supplement 784. 
INSURANCE. 


Insurer paying judgment on behalf of insured judgment debtor is entitled to 
be subrogated to insured’s right to contribution from joint tort-feasor and joint 
judgment debtor under remedial statute (Civil Practice Act, § 211-a). 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


Submission of controversy between the Travelers’ Insurance Company, plain- 
tiff, and William J. McLane and another, defendants. 

Judgment for plaintiff. 

Argued before Sears P. J., and Taylor, Thompson, and Crosby, JJ. 

Gleason & Boyle, of Auburn, for plaintiff. 

Kennard Underwood, of Auburn, for defendants. 

Per Curiam. 

Right to contribution between tort-feasors against whom a joint judgment has 
been entered is not so personal to the joint judgment debtor who has paid as to 
deprive an insurance company who has made the payment on behalf of the judg- 
ment debtor from being subrogated to the right of his insured to obtain contribu- 
tion from another joint judgment debtor. The statute (Civil Practice Act, § 211-a), 
being remedial we reject the narrow construction urged by the defendant limiting 
the right to recover contribution to the paying judgment debtor individually. 

Submitted controversy determined in favor of the plaintiff and judgment 
ordered accordingly for $824.05 with interest and costs. All concur. 

KOPALD ELECTRIC CO. v. OCEAN ACCIDENT & GUARANTEE 

CORPORATION, Limited. No. 6148. 
Supreme Court of North Dakota. Dec. 15, 1933. 
251 Northwestern Reporter 852. 
4. INSURANCE. 

Statute making insurance solicitor agent of insurance company held not to 
define extent of agent’s powers or scope of agent’s authority (Comp. Laws 1913, 
§ 4959). 

(For other cases, see Insurance, Dec. Dig. § 78.) 

7. INSURANCE. 


Evidence held insufficient to justify finding that local agent of insurer had 
authority to make contract of automobile liability insurance, and that alleged con- 
tract was made prior to automobile accident. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 
Syllabus by the Court. 


1. While section 4959 of the Compiled Laws makes one who solicits insur- 
ance the agent for the insurance company “to all intents and purposes unless it 
can be shown that he receives no compensation for such services” this does not 
define the extent of the powers of the agent nor the scope of his authority. 

2. The admission of a general agent binds his principal only when it is made 
during the continuance of the agency, in regard to a transaction then depending. 

3. In an action properly triable to a jury where both sides moved for a 
directed verdict so that the jury was discharged and the trial court made findings 
of fact upon the evidence adduced, such findings are presumed to be correct and 
will not be disturbed by this court unless shown to be contrary to the preponder- 
ance of the evidence; but on appeal based in part upon a specification of error to 
the effect that the evidence is insufficient to justify the findings of the court made 
in favor of the respondent, this court will review the evidence in the light of such 
specification, and if it finds the evidence so unsatisfactory on the main issues 
involved as to impel it to arrive at a conclusion different from that of the trial 
court, and finds the findings clearly opposed to the preponderance of the evidence, 
the findings will be set aside, the judgment reversed, and the case remanded for 
further proceedings in conformity with law. 


Appeal from District Court, Ward County; Geo. H. Moellring, Judge. 
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Action by the Kopald Electric Company against the Ocean Accident & Guar- 
antee Corporation, Limited. From a judgment in favor of the plaintiff, the defend- 
ant appeals. 

Reversed, and‘case remanded in accordance with opinion. 

G. S. Wooledge and B. H. Bradford, both of Minot, for appellant. 

G. W. Twiford, E. R. Sinkler, and G. O. Brekke, all of Minot, for respondent. 

Burr, Chief Justice. 

Plaintiff brought action to recover upon an accident insurance policy alleged to 
have been issued by the defendant insuring the plaintiff against damages for 
injuries caused as a result of the ownership of a Pontiac automobile, which policy 
is claimed to have covered the period from the 4th day of June, 1929, at 9 a. m, 
to the 4th day of June, 1930, at 12:01 a. m. Plaintiff says that almost immediately 
after the contract for insurance was made the automobile described caused injury 
to one Mrs. Morstad; that defendant on demand failed, neglected, and refused to 
defend against the suit, though notified so to do; that plaintiff was compelled to 
expend the sum of $182 as reasonable costs in defending the suit; that judgment 
in the sum of $4,080.24 was entered in favor of said Mrs. Morstad against the 
plaintiff because of said collision, which judgment has become final, and defendant 
has failed to pay the same. Plaintiff therefore asks judgment for $4,816.24, and 
interest. 

The defendant admits that there was a judgment entered in favor of Mrs. 
Morstad against the plaintiff “and that the cause of action upon which the said 
judgment was based arose by and through a collision of a car driven by the 
employees and agents of the plaintiff,’ and admits that it was notified to defend 
the action, failed to do so, and has refused to pay the judgment or any part 
thereof. The defendant denies that it ever issued any insurance policy as alleged 
by the plaintiff. 

The case was tried to a jury. Both parties made a motion for directed verdict. 
The jury was dismissed and the court made findings of fact, conclusions of law, 
and order for judgment in favor of the plaintiff. From the judgment entered 
pursuant thereto the defendant appeals. 

Plaintiff's cause of action rests solely upon oral negotiations for a contract 
of insurance, and appellant contends the evidence fails to show any oral contract 
of insurance was ever entered into between the plaintiff and defendant prior to 
the collision involved, and that the agent of the defendant, with whom the plain- 
tiff contends it made the contract, had neither actual nor ostensible authority to 
enter into any oral contract. 

The defendant appointed A. M. Fruh, of Minot, its agent for Minot and 
vicinity, “for the purpose of procuring applications for insurance and bonds and 
for the other purposes hereinafter named, and for such purposes only.” Fruh was 
required to transmit the applications and was entitled to commissions “only on 
such policies or bonds as are actually issued” and “on or before the 10th day of 
each month on blanks furnished by the company” to forward to the company 
“full detailed statement covering premiums collected * * * during the previous 
calendar months * * * and remit the same to the Company after deducting 
commissions.” Nowhere in his contract of appointment is he authorized to issue 
automobile liability insurance policies or pass upon their acceptability; and by the 
acceptance of his contract he expressly agreed “to be bound by same, being 
governed in all respects by the Company’s manuals, rulings and instructions and 
not otherwise.” 

There is nothing in the record showing how applications are to be taken, to 
whom they are addressed, whether they are to be signed by the applicant, or 
whether a policy, if issued, is to date from the time of the application. 

The record shows that Hull Insurance Company, a corporation, was the 
general agent of the defendant in this state, and from the fact that the policy 
issued in this case, though issued by the company itself, was countersigned by 
Hull Insurance Agency, and also that the correspondence between the Minot agent 
and the company who carried on largely through Hull Insurance Agency, we 
assume the local agent transacted business through this agency whose headquarters 
were in Fargo. _ 

The plaintiff negotiated through Maurice Kopald, and it seems that some time 
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prior to June 4, 1929, Fruh asked Kopald if he wanted automobile accident insur- 
ance on a Pontiac car, and the latter said, “I didn’t think I was going to insure 
it.’ Testimony for the plaintiff shows continuance of the solicitation and at some 
time in the forenoon of June 4th—shortly prior to 9 o’clock—Fruh obtained the 
numbers of the Pontiac car involved. Kopald says he agreed then to insure, and 
Fruh told him, “You are covered right now.” He also told him, “The policy would 
be issued at Fargo.” 

In this case no written application whatever was made by any one. The whole 
claim to insurance rests on the oral statements quoted. 

The plaintiff asked the trial court “to take judicial notice of the files and 
records in the office of the Clerk of the District Court in the case of Molly 
Morstad against Kopald Electric Company,” which was done. The files and records 
of this case show that some time between half past 8 and half past 9 in the 
forenoon of June 4, 1929, and at a point about one hundred miles east of Minot, 
a collision took place between this car involved and the one in which Mrs. 
Morstad was riding. An employee of the plaintiff had possession of this car and 
remained in Rugby the preceding night, leaving there on a business trip east. The 
stipulation in this case is that the collision took place one-half an hour after the 
alleged oral contract was consummated. 

It is conceded that the policy actually issued by the defendant company did 
not cover the period of June 4, 1929, but covered a period beginning June 5, 
1929, 12:01 a. m. 

It is not necessary to set forth further testimony in the case. The two main 
issues of fact are: The extent of the authority of Fruh to bind the company, and 
pect os in fact any contract for insurance was made prior to the accident 
involved. 

[1] The trial court found for the plaintiff on both of these main issues. We 
are not unmindful of the weight to be given to the findings of the trial court in 
such a case as this. This court has repeatedly held that the findings, where a jury 
is waived, are presumed to be correct and will not be disturbed unless shown to 
be contrary to the preponderance of the evidence. Grewer v. Kinnischtzke et al., 
61 N. D. 116, 237 N. W. 305. However, this does not mean that this court must 
a findings of the trial court, otherwise there would be no need for the 
Tule cited. 

The specifications of error allege that the court erred in overruling the 
defendant’s motion for a directed verdict; that the court erred in ruling the 
plaintiff was entitled to judgment; and that the evidence is insufficient to justify 
the findings, the order for judgment, and the judgment entered for the plaintiff. 

[2, 3] Both sides made motion for judgment upon the evidence introduced. 
The defendant was not entitled to judgment as a matter of right, for there is 
conflict in the testimony; but neither was the plaintiff. The court made findings 
and these are practically equivalent to the verdict of the jury. The specifications: 
of error to the effect that the evidence is insufficient to justify these findings is 
tantamount to a specification that the verdict of the jury is contrary to the weight 
of the evidence. If this appeal were based solely upon the failure of the court to 
grant a motion for a directed verdict, the judgment would need to be affirmed. 
As pointed out in State, etc. v. Yellow Cab Company, 62 N. D. 733, 739, 245 
N. W. 382, 385, an appeal based on such specification alone does not involve “the 
weight of the evidence [and] whether it could be remedied upon a new trial.” 
In Taylor v. Minneapolis, St. Paul, etc., Railway Company (N. D.) 248 N. W. 
268, 272, where the sole specification of error was the refusal of the court to 
direct a verdict for the defendant, we said: “Were the question one of weight of 
the evidence, or the exercise of discretion on the part of the trial court in grant- 
ing a new trial because of the unsatisfactory state of the evidence it would be 
an entirely different matter.” 

But, in the present case, there is also the question of the insufficiency of the 
evidence to justify the findings. We have considered and weighed the evidence, 
particularly so because it appears so unsatisfactory to us that we find ourselves 
in opposition to the view of the trial court. 

[4] Before this alleged oral contract was made plaintiff knew Fruh was agent 
for the defendant company. He had received and seen the advertising matter and 
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knew defendant was the company for whom Fruh was soliciting insurance. He 
knew Fruh would not issue a policy but would send to Fargo for one. While 
section 4959 of the Compiled Laws says, “Whoever solicits insurance on behalf 
of any insurance corporation or person desiring insurance of any kind * * * 
or who makes any contract for insurance, or collects any premium for insurance, 
* * * shall be held to be an agent of such corporation to all intents and pur- 
poses, unless it can be shown that he receives no compensation for such services,” 
this merely fixes the relationship of the solicitor as to the company or the insured. 
It does not define the scope of his authority, nor can his act be charged to be the 
act of the insured. The limited extent of the authority of Fruh was known to the 
plaintiff—partially at least. 

The claim that Fruh had a wider range than the written agreement would 
indicate rests upon a more or less incidental statement contained in the letter, 
Exhibit 3, written by Hull Insurance Company. 

[5, 6] After the accident some correspondence regarding the facts in the case 
took place between Fruh and this agency. The agency had written Exhibit 2, 
introduced by plaintiff, which stated: 

“We received definite instructions from the New York office to issue this 
policy (the new policy) dated June 5th. 

“This is done in view of the fact that there apparently was no liability on the 
part of this assured in connection with the claim occurring on the 4th of June, 
and as no other claim occurred the Corporation desires to leave it up to the 
assured to definitely settle this alleged claim and not have the insurance brought 
into it.” 

The company had declined to issue a policy covering June 4th. Again Fruh 
wrote the company and received Exhibit 3, which said: “Ex. 3: We duly received 
your letter of the 18th inst. relative to the time insurance is in force on any 
applications for public liability and property damage coverage taken by you. In 
as much as you are a licensed agent for the Ocean it is assumed that at the time 
you take an application for insurance it is immediately in force. In the case of 
the Kopald Electric Company, however, on account of the accident which occurred 
it was the instructions from the New York office to date the policy after the 
accident. There apparently was no liability on the part of the Kopald Electric 
Company and for that reason the date of the policy does not make any material 
difference but as stated before ordinarily the insurance would be considered in 
effect just as soon as you take the order.” Defendant objected strenuously to the 
introduction of this letter on the ground that “it is incompetent, irrelevant, and 
immaterial, not referring to any matter involved in this action, a conclusion of 
the writer thereof, and not a statement of fact, no foundation laid, hearsay as to 
this defendant.” 

The objection should have been sustained. The letter was written on July 22, 
1929, about seven weeks after the alleged oral contract. Plaintiff’s whole case is 
predicated upon what he claims was a completed contract. Unless the contract 
was complete on the 4th of June as alleged by the plaintiff, then there was no 
coutract. There was an offer to buy insurance, and unless Fruh had authority to 
accept the offer and make a contract, then this offer was not accepted by either 
Hull Insurance Company, the general agents, or by the company itself. The com- 
pany made a counter offer of an insurance policy for a different date. It will be 
noted the alleged admission of authority of Fruh is not made by the company nor 
was it made to the plaintiff. It is made by an agent of the company. While admis- 
sions relating to the subject-matter, made by the agent while he is making the 
contract, are generally binding on the principal, they must be made at the time and 
as a part of the transaction. They must be part of the res geste. See Hartford 
Life Ins. Co. v. Sherman, 223 Ill. 329, 78 N. E. 923, 925; Oil City Fuel Supply 
Co. v. Boundy, 122 Pa. 449, 15 A. 865; 2 Am. & Eng. Enc. (2d Ed.) 142. R. M. 
Hull was present and testified. He should have been examined on this matter, 
and then if necessary his letter could have been used to impeach him, but not as 
primary evidence. See rule as stated in 2 Am. & Eng. Enc. Law 149; McAlpin 
v. Cassidy, 17 Tex. 449. Where the other party knows of the limited authority, 
statements made by the agent regarding matters outside of the authority known 
to be given would not be binding. But statements made by the general agent after 
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the transaction is completed are not binding upon the principal. If the contract 
were made and completed, then so far as that transaction was concerned there 
was no need for further agency and admissions and statements by the agent would 
not be binding upon the principal. See Woolsey v. Haynes, 165 F. 391, 395, 91 
CC. A. 36%. 

[7] To show the unsatisfactory character of the testimony we refer to the 
record. Fruh wrote the general agents to the effect that he had solicited the insur- 
ance and also sent them a statement in writing giving the numbers of the car, its 
description, a statement of the ownership, together with the amount of insurance 
desired and time of coverage—being from June 4, 1929, at 9 o’clock (it does not 
say whether 9 a. m. or 9 p. m.) to June 4, 1930, at 12:01 a. m. Fruh says he had 
telephoned them about the matter and acquainted the company with the fact of an 
accident, had assured them there was no responsibility on the part of the plain- 
tiff for the accident, and that affidavits showed this fact. The Hull Insurance 
Agency said that in view of the information they did “not believe this is a very 
serious matter and we do not believe the Kopald Company is responsible for the 
damages,” but that the New York office had given definite instructions that the 
policy to be issued would be dated June 5, 1929. Accordingly, a policy was issued 
and sent to Fruh which insured the car from June 5, 1929, to June 5, 1930. In the 
meantime the company sent a series of questions to Mr. Fruh including this: 
“Please state to us the exact time of day and the exact date that this order was 
given to you.” To which Mr. Fruh answered: “June 4, 1929. About 9:00 p. m.” 
Mr. Fruh in his testmiony explains that he made an error in saying it was 9 
p. m. and he should have said 9 a. m. While declining to issue a policy covering 
June 4, 1929, the company tendered a policy for the year beginning June 5th. 

It is the claim of the plaintiff that when the new policy was tendered it was 
immediately rejected and in this he is corroborated by Fruh; but an examination 
of the testimony in other portions of the record indicates he must have held it 
for about thirty days. Though Mr. Fruh says the new policy was not sent to him 
until the latter part of July or the first of August, and that it was delivered to 
Kopald when received and Kopald says he got it in July and returned it, Fruh’s 
testimony also shows that the policy was kept by him for thirty days after it 
was returned and then delivered to plaintiff’s attorney “after the suit was deter- 
mined in the Morstad Case. 60 N. D. 325, 234 N. W. 56,” and this attorney testified 
he got the policy after this court decided the Morstad Case. The remittitur was 
introduced in evidence and is dated in December, 1931. If so plaintiff must have 
kept the policy until near the time this case was started. Also, on examination 
of the plaintiff's manager before trial, he admitted the policy was delivered to 
him and he made no claim at that time that he had returned it. 

Plaintiff says he paid the premium demanded for a policy covering the period 
beginning June 4th, that the premium was retianed by the company, and therefore 
it cannot now repudiate liability, and though it was paid for a period already past 
and after the accident, it was the custom for the company to issue policies cover- 
ing a period already past and that they did so in the new policy tendered in July, 
for this covered a period beginning June 5th. 

The premium was not paid until August, long after the second policy was 
issued. At that time plaintiff well know the company had refused to issue a 
policy covering June 4th. It issued a policy covering June Sth, and there is nothing 
whatever in the record showing that either the company or Hull Insurance 
Agency as general agents was ever notified that the premium paid in July was 
for any policy other than the one tendered by the company. There is nothing 
in the record showing any demand for the return of the premium or any 
notification to Fruh, to Hull Insurance Agency, or to the company itself that 
the premium was fer a period covering June 4th. 

While Fruh, the local agent, testifies that he billed the plaintiff for the 
premium, he’shows that this was after the rejection of the offer to take insurance 
covering June 4th, and at the time or after the tender of the policy actually 
issued. Nowhere does he claim that the bill sent the plaintiff was for the 
premium on the original offer. 

The premium for this policy was $25, the same as the premium for the 
policy said to have been orally agreed upon. The company retained the premium. 
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It had issued this policy covering the period from June 5, and there is no claim 
the policy was returned to the company or that it ever knew that the premium 
paid was intended for any other policy. The testimony of Fruh and Kopald is 
to the effect that though both knew the company refused to issue a policy for 
the year begining June 4, but had issued a policy for the year beginning June 5, 
that this policy had been rejected, and knew the defendant knew the accident 
had taken place, nevertheless the plaintiff two months after the accident paid 
the premium upon a policy which it claims had been agreed upon orally with 
the local agent. There is no claim that in any remittance the premium was 
stated to be for the oral agreement of insurance. The evidence in regard to the 
time the application for insurance was made—when viewed in the light of all of 
the circumstances in the case—is also very unsatisfactory. With due respect to 
the findings of the trial court, we feet the evidence is not sufficient to justify 
the findings that Fruh had authority to make a binding contract of insurance 
and that the alleged contract was made on the 4th of June, 1929, prior to the 
accident. When this court, on a review of the record, finds the evidence such 
as to impel it to arrive at a conclusion different from that of the trial court 
because it believes the findings are clearly and unquestionably opposed to the 
preponderance of the evidence, the court will set aside the findings and the 
judgment based thereupon. This has been the rule in this jurisdiction from the 
very first. See Jasper v. Hazen, 4 N. D. 1, 5, 58 N. W. 454, 455, 23 L. R. A. 58, 
where the rule is laid down that the findings of the trial court “will not be 
disturbed, unless clearly and unquestionably opposed to the preponderance of the 
testimony.” This certainly means that when the findings are found to be 
so opposed to the preponderance of the testimony the findings will be reversed. 

The judgment is reversed, and the case remanded for further proceedings in 
conformity with law with costs to the defendant. 

Burke, Christianson, Nuessle, and Holt, JJ., concur. 

Mr. Justice Moellring, being disqualified, did not participate; Hon. Daniel 
B. Holt, Judge of the First Judicial District, sitting in his stead. 
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CASUALTY 


GLOBE INDEMNITY CO v. DAVIESS. 
Court of Appeals of Kentucky. Nov. 28, 1933. 
65 Southwestern Reporter (2d) 456. 
1. INSURANCE. 


Materiality of false answer by insured does not depend on what particular in- 
surer would have done, but on whether acting reasonably in accordance with usual 
custom, practice, or usage of other insurance companies writing similar insurance, 
it would not have issued policy had truth been disclosed. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

3. INSURANCE. 

Whether insurance agent’s letter was mailed to and received by insured, who 
was requested therein to advise insurer whether there was any error in answers 
to questions in robbery policy schedule, which insurer claimed contained false 
answers in action on policy subsequently brought by insured, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division. 

Suit by Inez Daviess against the Globe Indemnity Company. From a judgment 
in favor of plaintiff, defendant appeals. 

Affirmed. 

See, also, 243 Ky. 356, 47 S.W.(2d) 990. 

Furlong & Woodbury, of Louisville, for appellant. 

Charles W. Morris and Frank Garlove, both of Louisville, for appellee. 

Cray, Justice. 

Mrs. Inez Daviess brought this suit against the Globe Indemnity Company to 
recover on a policy indemnifying her in the sum of $1,000 against loss by burglary, 
robbery, theft, or larceny of jewelry and other personal property. In the policy 
schedule—“statements made by the assured”—the company’s local agent wrote the 
words, “No exceptions,” after each of the following questions: 

“10. The Assured has not sustained any loss or damage nor received nor 
claimed indemnity for any loss or damage by burglary, theft or robbery at the 
premises covered hereby or elsewhere, within the last five years, except as herein 
stated. 

“11. No burglary, theft or robbery insurance applied for or carried by the As- 
sured at the premises covered hereby or elsewhere, has ever been declined or can- 
celled by any Company within the last five years, except as herein stated. 

“12. The Assured has no other burglary, theft or robbery insurance, except as 
herein stated.” 

Mrs> Daviess testified that upon opening her front door on August 8, 1925, in 
answer to the bell, a man with a handkerchief over his face stuck a gun in her 
side and told her to hand over the jewelry she had on, and she did. She immediate- 
ly notified the police and insurance company. About five months later all the 
jewelry taken from her, except a diamond ring valued at $1,200, was found by her 
in a plain envelope in the mail box. According to the local agent he remembered 
signing a letter asking Mrs. Daviess to read over the typewritten portions of the 
policy and if there was any error in the answers to any of the questions to please 
advise in order that they might make corrections, and that ithe letter and policy 
and the bill for the premium were attached and were accompanied by an addressed 
envelope. He also testified that in the usual course of business after such letter 
and inclosures were removed from his desk they were posted by one of the clerks 
in his office. The company denied the loss and also relied on the falsity and ma- 
teriality of the foregoing answers. At the conclusion of the evidence the court 
directed the jury to find for Mrs. Daviess. On appeal the judgment was reversed 
on the ground that, considering all the circumstances, Mrs. Daviess’ evidence was 
not conclusive, but her credibility as a witness was a question for the jury. In the 
course of the opinion it was also held that, if Mrs. Daviess knew that the schedule 
contained the statements, she could not recover if the statements were false and 
fraudulent, or false and material. It was further held that as it was not shown 
that the letter was stamped and posted the evidence was insufficient to raise the 
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presumption of delivery to the addressee, who denied that she received the letter. 
On the return of the case, Mrs. Daviess’ evidence was substantially the same as on 
the first trial. The local agent’s testimony was supplemented by that of a clerk, 
who claimed to have remembered placing the local agent’s letter with the policy 
in a stamped envelope addressed to Mrs. Daviess, and to have placed same in the 
mail. There was also evidence showing that the statements contained in the policy 
schedule were false and material. By its instructions the court submitted to the 
jury the question whether plaintiff sustained the loss and the amount thereof, 
also the question whether the local agent’s letter was mailed to and received by 
plaintiff, and plaintiff failed to give the information; also whether if the answers 
in the schedule had contained the information that plaintiff had within five years 
prior thereto claimed a loss under another policy issued by another company, and 
that such policy had been canceled, the defendant company “acting prudently, nor- 
mally and in the natural course of business would not have issued said policy,” in 
which event the jury was directed to find for the defendant. From a verdict and 
judgment in favor of plaintiff for $1,000, this appeal is prosecuted. 

{1, 2] The chief ground relied on for reversal is that the court’s instructions 
did not properly present the materiality of the answers to the questions contained 
in the schedule. It is true, as held in the former opinion, that the materiality of a 
false answer does not depend on what the particular company would have done, 
but on whether acting reasonably in accordance with the usual custom, practice, or 
usage of other insurance companies writing the same kind of business, it would 
not have issued the policy, had the truth been disclosed. It is also true that the 
given instructions did not deal with the usual custom, practice, or usage of other 
insurance companies writing the same kind of business, but confined the question 
to what appellant company would have done “acting prudently, normally and in the 
natural course of business.” It may be that appellee would have had the right to 
complain of the instruction had the jury returned an adverse verdict, but as the 
instruction required the jury to believe less than was necessary to authorize a 
verdict in behalf of appellant, it is not perceived how the instruction was prej- 
udicial to appellant. 

[3, 4] Clearly the court did not err in submitting to the jury the question 
whether the local agent’s letter was mailed to and received by appellee. Aside 
from the fact that the credibility of the witness who testified that the letter was 
stamped and mailed to appellee was for the jury, it must not be overlooked that 
testimony of that kind is not conclusive. On the contrary, the rule is that such 
evidence may be rebutted, as was done in this case, by the denial of the addressee 
that the letter was received. Home Ins. Co. v. Roll, 187 Ky. 31, 218 S. W. 471; 
Proctor v. Ray, 194 Ky. 746, 240 S. W. 1063. 

We find no merit in the contention that appellant was entitled to a peremptory 
instruction on the ground that the falsity and materiality of the answers to the 
questions in the schedule were conclusively proved. Not only did appellee intro- 
duce evidence tending to show that the answers were not material, but the evidence 
of appellant’s witnesses, in view of their admissions, is by no means conclusive of 
the question. 

[5] Complaint is made of the exclusion of certain evidence; but as there was 
no avowal as to what the witnesses would have stated, the propriety of the court’s 
ruling is not subject to review. 

On the whole we find no error in the record prejudicial to appellant’s substan- 
tial rights. 

Judgment affirmed. 


JOHNSON et ux. v. MARYLAND CASUALTY CO. No. 14498. 
Court of Appeal of Louisiana. Orleans. Nov. 27, 1933. 
151 Southern Reporter 95. 
1. INSURANCE. 


Cancellation of burglary policy mailed to local agent by insured with request 
for cancellation could be effected only when policy reached agent of insurer au- 
thorized to receive notice of cancellation. 


(For other cases, see Insurance, Dec. Dig. § 240.) 
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2. INSURANCE. 

That insured requesting cancellation of burglary policy retained and used 
check for unearned premium held immaterial in determining whether policy was 
canceled on day it reached local agent or following day, where amount of unearned 
premium for either date of cancellation would have been same. 


(For other cases, see Insurance, Dec. Dig. § 240.) 
3, INSURANCE. . 
That local insurance agent acted as broker for other insurers did not deprive 


it of authority to cancel policy of insurer for which it was local agent under ex- 
press contractual authority. 


(For other cases, see Insurance, Dec. Dig. § 240.) 
4, INSURANCE. a> é 
Insurer’s local agent being authorized to cancel burglary policy at insured’s 
request, insurer held not liable for loss occurring subsequent to local agent’s can- 
cellation, but prior to general agent’s receipt of policy. 


(For other cases, see Insurance, Dec. Dig. § 240.) 


Appeal from City Court of New Orleans; W. Alex. Bahns, Judge. 

Suit by Ben L. Johnson and wife against the Maryland Casualty Company. 
From a judgment for plaintiffs, defendant appeals. 

Reversed, and judgment ordered in favor of defendant. 

P. M. Milner and Alex E. Rainold, both of New Orleans, for appellant. 

Hopkins & Talbot, of New Orleans, for appellees. 

WESTERFIELD, Judge. 


This is a suit on a burglary policy, issued by the defendant insurance company 
to the plaintiff Ben L. Johnson, to recover $220, the value of a diamond dinner ring 


which was stolen from a safety deposit box of the Covington Bank & Trust Com- 
pany of Covington, La. 


The defense is that when the burglary occurred, which is admitted to have 


been some time during the night of March 2, 1932, the policy had been canceled at 
the request of the insured. 


There was judgment below in plaintiff's favor, and defendant has appealed. 

Johnson, who resided at Centerville, Miss., addressed a letter under date of 
March 1, 1932, to the Adams Insurance Agency at Glocester, Miss., inclosing two 
insurance policies, one of which is the policy sued on here, with the request that 
the policies be canceled. The policies arrived in Glocester, Miss., on the next day, 
March 2, 1932, and the policy issued by the Maryland Casualty Company, the only 
one we are concerned with, was immediately canceled and forwarded to Black 
Rogers & Co., Limited, in New Orleans, La. The policy reached Black Rogers & 
Co., Limited, on March 3, 1932. A few days later a check for the unearned pre- 
mium calculated on what is known as a short rate table and amounting to the sum 
of $6.45 was mailed to Johnson and retained by him. 


The contention of the plaintiff is that the Adams Insurance Agency, the local 
agent of the defendant company, had no authority to cancel the policy, and that 
therefore it could not have been canceled on the second day of March, the day it 
was received by that agency, and not until the third of March at the earliest, the 
day upon which it reached the general agents, Black Rogers & Co., Limited, in 
New Orleans. On the other hand, the defendant insists that its local agent at 
Glocester, Miss., did have authority to cancel the insurance, and that it was in fact 
canceled by that agent as soon as it was received, on the morning of March 2, 1932. 
The burglary, it is conceded, occurred after that time; consequently, it is contend- 
ed there is no liability. 

The provisions of the policy with respect to cancellation read as follows: “This 
policy may be cancelled at any time by either of the parties upon written notice to 
the other party stating when thereafter cancellation shall be effective and the date 
of cancellation shall then be the end of the policy period. If such cancellation is 
at the company’s request the earned premium shall be computed pro rata; if at 
the assured’s request the earned premium shall be computed at short rates in ac- 
cordance with the table printed herein. Notice of cancellation mailed to the as- 
sured at his business address or at the premises or delivered to him at either 
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place shall be sufficient notice and the check of the company similarly mailed or 
delivered a sufficient tender of any unearned premium.” 

[1] The letter in which a request for the cancellation of the policy was made 
did not mention any date, but it is fair to assume that the intention was to have 
the policy canceled at once, or as soon as possible. Cancellation could be effected 
only when the policies reached an agent of the insurance company authorized to 
receive notice of cancellation. Joyce on Insurance (2d Ed.) page 2825. The bone 
of contention here is the extent of the authority of the local agent of defendant at 
Glocester, Miss. If the local agent was authorized to receive notice of canicella- 
tion, there can be no recovery, and if, on the other hand, it was necessary for the 
policy to reach Black Rogers & Co., Limited, in New Orleans, La., the liability of 
the defendant is not denied. 

[2] The fact that plaintiff received, retained, and used the check for unearned 

premiums is of no importance because, whether or not the policy had been can- 
celed on the second of March or the third of March or, for that matter, two weeks 
later, the amount of unearned premium would have been the same under the short 
rate table. 
. Black Rogers & Co., Limited, the general agent of defendant, appointed J. L. 
Adams, doing business as the Adams Insurance Agency, a local agent of the de- 
fendant, by means of a written contract which is in evidence. The contract con- 
tains the following with reference to cancellation of policies by the local agent: 
“The agent shall immediately upon the expiration of thirty days, cancel such pol- 
icies or bonds, where legally possible as have not been paid for, taking up the 
same and forwarding them to the General Agent with his next daily report; in ad- 
vising the policyholder or bondholder of cancellation he shall state that such action 
is taken because of non-payment of premium, and shall simultaneously notify the 
General Agent to that effect.” . 

However, Mr. Rogers of the Black Rogers Agency testified that both parties 
to the contract interpreted it as conferring authority upon Adams to cancel policies 
at the instance of the insured, and that Adams had, in fact, done so. Moreover, 
that it was the general practice of all insurance companies to permit cancellation 
by local agents. The policy, according to the records in his office, the witness said, 
was canceled on March 2, 1932. 

Adams, the local agent, testified that he had exercised the authority to cancel 
policies at the request of the insured and had, in fact, canceled this policy the day 
it was received, March 2, 1932, and that he had also canceled other policies for the 
plaintiff in this case. 


[3] It seems to us that, independent of any express provision of the contract 
of agency, a local agent of an insurance company would have authority to receive 
notice of cancellation as a necessary implication. We believe the fact of agency 
would import such authority as would be incident to the proper and convenient 
conduct of the agency; consideration being had of the interest of the insurer and 
insured. But it is said that the Adams Insurance Agency in this instance acted as 
a broker, and therefore represented both parties, the assured as well as the insurer. 
This contention is based upon the fact that Adams represented other insurance 
companies, and in such situation the receipt of notice of cancellation by a broker 
cannot be considered as notice to the insurer so as to effect cancellation because a 
broker is not the agent of the insurer. 


In support of this position we are referred to Morris McGraw Wooden Ware 
Co. v. German Fire Insurance Co., 126 La. 32, 52 So. 183, 38 L. R. A. (N. S.) 614, 
20 Ann. Cas. 1229, and to Insurance Company of N. A. v. Detroit & Security Trust 
Co. (C. C. A.) 51 F.(2d) 155. The cases cited do not apply here, for the reason 
that while the Adams Insurance Agency represented several insurance companies 
it may be as broker only, it was the local agent of the Maryland Casualty Com- 
pany, defendant herein, under express contractual authority. In its relations with 


Johnson it acted as the agent of the Maryland Casualty Company, and not as a 
broker. 


In the McGraw Case, supra, where a somewhat similar situation obtained, it was 
held that: “An insurance agent, to whom a merchant makes a request for insur- 
ance, and who, acting as broker, procures all, or part, of such insurance through 
agents of other companies, not represented by him, may be the agent of the 
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insured. Parrish v. Company, 140 Cal. 645, 74 P. 312. The mere fact that he 
receives ‘a commission from a company which he does not represent for placing 
the insurance with it does not make him the agent of that company.’” United Fire- 
men’s Insurance Co. v. Thomas, 92 F. 127, 34 C. C. A. 240, 47 L. R. A. 450; Sea- 
mans v. Knapp-Stout & Co., 89 Wis. 171, 61 N. W. 757, 27 L. R. A. 362, 46 Am. St. 
Rep. 825 (Syllabus by the court). 

In that case, however, the insurance agent known as the “Rocquet Agency” 
represented certain insurance companies as local agent and others as broker, and 
the question under consideration did not involve the companies represented by 
Rocquet & Co. as local agent, but those which the agent represented only in the 
sense that he obtained business for and divided the commissions with the local 
agents of the companies involved. The court then said: “It will be borne in mind 
that Rocquet & Co. were not the agents of the companies before specially named. 
They were represented by other local agents in the city of New Orleans, through 
whom the insurance was effected and with whom Rocquet & Co. divided com- 
missions. 

[4] Our conclusion is that Adams Insurance Agency had authority to accept 
notice of cancellation, and that, consequently, the policy was canceled when it 
reached Adams’ office on March 2, 1932, and before the date of the burglary which 
occurred thereafter, and that, consequently, there can be no recovery here, since 
the policy was canceled when the loss occurred. 

For the reasons assigned, it is ordered, adjudged, and decreed that the judg- 
ment appealed from be, and it is, annulled, avoided, and reversed, and it is now 
ordered that there be judgment in favor of defendant dismissing plaintiff’s suit at 
his cost. 

Reversed. 


GREATER NEW YORK TAXPAYERS’ MUT. INS. ASS’N et al. v. 
SINRAM BROS., Inc., et al. 
City Court of New York, New York County. Oct. 10, 1933. 


267 New York Supplement 796. 
1. INSURANCE. 

Where joint cause of action against owner of premises and coal company in 
favor of third party for injuries sustained through latter’s negligence in replacing 
manhole cover was settled by owner’s insurer, owner’s insurer held not entitled to 
maintain action against coal company’s insurer to recover benefits under liability 
policy on theory that insurance contract was not made for its benefit. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

2. INSURANCE. 

Upon recovery by insurer of owner of premises against coal company for 
amount of settlement for injuries caused by negligence of coal company in replacing 
manhole cover, insurer and owner of premises might have cause of action against 
coal company’s insurer, on proof that judgment was recovered and execution 
returned unsatisfied against coal company (Insurance Law, § 109Y._ 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Action by the Greater New York Taxpayers’ Mutual Insurance Association 
and another against Sinram Bros., Inc., and another. On motion by the defendant 
Travelers’ Insurance Company to dismiss the amended complaint as against it. 

Motion granted 

Harold M. Phillips, of New York City, for plaintiffs. 

William J. Moran, of New York City (Bernard J. McGlinn, of New York 
City, of counsel), for defendant Travelers’ Ins. Co. 

Noonan, Justice. 

From the complaint it appears that on June 21, 1928, Sarah Rosen, while 
walking upon the sidewalk adjacent to premises No. 1365 Findlay avenue, borough 
of the Bronx, New York City, was injured by falling into a coal hole, the cover 
of which was insecurely fastened. On the day of the accident, the defendant Sin- 
ram Bros., Inc., had delivered coal to the premises pursuant to a contract for its 
purchase made with the owner, Sativel Realty Corporation, one of the plaintiffs, 
and it is alleged that it was the negligent act of the employees of this defendant 
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which left the cover of the coal hole in an insecure position. Sinram Bros., Inc., 
was insured by its codefendant, Travelers’ Insurance Company, against injuries 
caused to third persons by the use of certain automobiles, specified in the policy, 
which were operated by the insured, and also against liability in connection with 
the negligence of employees of the insured in replacing coal hole covers. The 
Sativel Realty Corporation at the time of the accident was protected by a public 
liability policy which covered the premises in question and which was issued by 
its coplaintiff, Greater New York Taxpayers’ Mutual Insurance Association. 

Sarah Rosen brought action against the Sativel Realty Corporation and Sin- 
ram Bros., Inc., as joint tort-feasors to recover for the injuries suffered by her. 
This action was settled before trial by the payment to Sarah Rosen of the sum 
of $1,500 by the Greater New York Taxpayers’ Mutual Insurance Association. 

It is alleged that this settlement was made in the presence of an authorized 
representative of the Travelers’ Insurance Company. Pursuant to the terms of the 
policy issued to the Sativel Realty Corporation, the Greater New York Taxpayers’ 
Mutual Insurance Association, as insurer, became subrogated to the rights of the 
insured, and both corporations are joined as plaintiffs in this action against Sinram 
Bros., Inc., and the Travelers’ Insurance Company to recover a sum of money 
equivalent to that paid in settlhement of Sarah Rosen’s action. 


[1] A previous motion was made in this case by the same defendant for judg- 
ment on the pleadings, pursuant to rule 112 of the Rules of Civil Practice. This 
motion was granted, with leave to amend, on the ground that there was no allega- 
tion in the complaint from which an inference could be drawn that any contract was 
entered into between Sinram Bros., Inc., as the insured, and the Travelers’ Insur- 
ance Company as the insurer for the benefit of the plaintiffs or either of them. The 
only difference between the complaint on that motion and the one now submitted 
as the amended complaint is that the present complaint contains the additional 
allegations of paragraphs 8 and 9 which set forth excerpts from the policy of 
insurance issued by the Travelers’ Insurance Company which the plaintiffs deem 
material. One excerpt contained in paragraph 8 of the amended complaint alleges 
that the defendant Sinram Bros., Inc., was insured by the defendant Travelers’ 
Insurance Company against loss by reason of the liability imposed by law for 
damages because of bodily injuries, including death at any time resulting there- 
from, accidentally sustained by any person or persons, if caused by the ownership 
or maintenance of any automobile disclosed in a certain paragraph of the policy 
or the use thereof for the purposes therein defined. The other excerpt embraced 
in paragraph 9 of the amended complaint refers to a rider attached ‘to the policy 
which provided that the policy was to cover the liability of the assured in connec- 
tion with claims arising by reason of alleged negligence of employees in replacing 
coal hole covers incidental to the loading and unloading of automobiles insured. 

The plaintiffs seek to hold the moving insurance company as a defendant under 
the theory that the contract of insurance was made for their benefit, although 
not named therein. The amended complaint, however, utterly fails to disclose any 
such contractual right. The policy of insurance by its terms as set forth in the 
amended complaint did not insure for the benefit of either of these plaintiffs. If 
the policy may be said to have been made for the benefit of any third person, it 
was for Sarah Rosen’s benefit, the injured party. Surely it could not be said to 
have been made for the benefit of the Sativel Realty Corporation, who, it was 
alleged by Sarah Rosen in her complaint against her wrongdoers, to have been a 
joint tort-feasor with Sinram Bros., Inc. 

There was no intent on the part of Sinram Bros., Inc., the principal in the 
insurance policy, nor was there any obligation or duty owing from either Sinram 
Bros., Inc., or its insurer, which conferred upon the plaintiffs or either of them a 
legal or equitable claim to the benefits of the policy. The plaintiff's cause of action, 
as stated in the amended complaint, does not come within any of the classes of 
cases which the Court of Appeals in Seaver v. Ransom, 224 N. Y. 233, 120 N. E. 
639, 2 A. L. R. 1187, declared as coming within the doctrine of Lawrence v. Fox, 
20 N. Y. 268. 

[2] A case somewhat similar to the one at bar was Embler v. Hartford Steam 
Boiler Inspection & Ins. Co., 158 N. Y. 431, 53 N. E. 212, 44 L. R. A. 512. Refer- 
ring to that case the court said in Seaver v. Ransom, supra, at page 240 of 224 N. 
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Y.. 120 N. E. 639, 641: “In Embler v. Hartford Steam Boiler Inspection & Ins. Co., 
158 N. Y. 431 [53 N. E. 212, 44 L. R. A. 512] it may at least be said that a majority 
of the court did not avail themselves of the opportunity to concur with the views 
expressed by Gray, J.—who wrote the dissenting opinion in Buchanan v. Tilden 
[158 N. Y. 109, 52 N. E. 724, 44 L. R. A. 170, 70 Am. St. Rep. 454],—to the effect 
that an employee could not maintain an action on an insurance policy issued to the 
employer, which covered injuries to employees.” The plaintiffs may have a 
cause of action under section 109 of the Insurance Law against the moving defend- 
ant, provided it is established that a judgment has been recovered and that an exe- 
cution has been returned unsatisfied against the insured, Sinram Bros., Inc. 

The motion is granted, with $10 costs, and the amended complaint is dismissed 
on the merits as against the defendant Travelers’ Insurance Company. Order 
signed. 


MARYLAND CASUALTY CO. v. VEXLER. No. 9155. 
Court of Civil Appeals of Texas. San Antonio. Oct. 25, 1933. 
64 Southwestern Reporter (2d) 806. 
INSURANCE. 

Loss through forcible opening of safe evidenced by visible marks on door to 
interior locked compartments, although outer door opened by manipulation of 
combination bore no marks, held within burglary policy covering loss through 
force evidenced by visible marks on exterior of safe doors. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from County Court at Law, No. 1, Bexar County; McCollum Burnett, 
udge. 

’ Action by A. Vexler against the Maryland Casualty Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

R. H. Mercer, of San Antonio, for appellant. 

David Weintraub, of San Antonio, for appellee. 

SMirTH, Justice. 

Appellee recovered in an action upon a burglary insurance policy in which it 
was provided that the insurer would indemnify the insured for losses occasioned 
through felonious entry into the insured’s safe, provided “that such entry shall be 
made by actual force and violence of which there shall be visible marks made by 
tools, explosives, electricity, gas or other chemicals, upon the exterior of all of 
said doors of such safe * * * if entry is made through such doors. * * *” 

The record shows, conclusively, that the burglary was effected by forcible 
breaking into the door of appellee’s place of business; by opening the locked 
outer door of the safe, apparently by manipulation rather than violent force; by 
violently breaking open the door of the interior of the safe wherein were situated 
the inner compartments containing the insured articles; and by breaking open the 
door into such inner compartments, and extracting the insured articles therefrom. 

These facts of actual force and violence were conclusively shown by “visible 
marks” upon the door opening into the place of business; by “visible marks” upon 
the exterior of the door opening into the interior compartments of the safe; by 
similar marks upon the exterior of the door opening into the receptable from 
which the insured articles were taken, as well as by other irrefragable evidence. 

There seems to have been no evidence, however, of such marks on the 
exterior of the outer door of the safe, which apparently was opened by manipula- 
tion of the combination thereto. 

Appellant seeks reversal upon the ground that appellee was not entitled to 
recover in the absence of an affirmative showing that there were visible marks of 
violence upon the outer door of the safe, notwithstanding the evidence shows con- 
clusively that the burglary was in fact accomplished by forcible and violent entry 
into the room and safe. 


We are of the opinion that appellee was entitled to recover under the case 
made; that the requisite showing of burglary by force and violence was made in 
substantial accordance with the highly technical requirement of the policy sued on. 

It has been so held by this court in similar cases. National Surety Co. v. 
Chalkley, 260 S. W. 216, 217; Blacknall v. Casualty Co., 52 S.W.(2d) 288, 289. 
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In the Chalkley Case it was said by Chief Justice Fly: “The evidence showed that 
the property in the safe was obtained by * * * an actual breaking by force 
and violence of the inside compartments of the safe, and appellant should not be 
permitted to evade its liability by a technicality which under the facts of this case 
is absolutely unjustified. * * * There may be decisions in other state courts 
not in harmony with those cited, and with our opinion of the law, but‘if so they 
will not be followed.” 

And in the Blacknall Case it was said: 

“The obvious purpose of the contract was to cover loss occasioned through 
forcible entry of the safe. The trial court found that this loss occurred through 
forcible entry of the safe. That finding is not questioned here, and is therefore 
conclusive. 

“It was further stipulated in the contract, however, as a condition to recov- 
ery, that the use of force in making entry into the safe must be evidenced by 
‘visible marks upon the exterior of such safe while such safe is duly closed and 
locked by at least one combination or time lock.’ Thig provision is in the nature 
of a trick clause which is often found in such contracts, and is obviously designed 
to afford a highly technical means of escape from liability. It will be construed 
most strongly against the insurer and liberally in favor of the plain purpose of 
the contract which was to protect the insured against loss through burglary or 
robbery by force. 

“The findings show a loss through forcible entry of the safe, evidenced by 
visible marks upon the exterior of the locked compartment in which the stolen 
articles were actually stored. The loss was therefore brought substantially within 
the indemnifying clause, and recovery cannot be defeated by the immaterial fact 
that indubitable marks of violence, although visible upon the exterior of the actuai 
repository of the articles pilfered, were not visible upon the extreme outer sur- 
face of the safe.” 

It appears that writ of error was not applied for in the Chalkley Case, while 
writ was granted in the Blacknall Case, upon the ground of the “conflicts alleged” 
in the application. 

This court is determined to adhere to the holding in those two cases unless 
and until that holding is expressly overruled by higher authority. 

The judgment is affirmed. 


McKINNON v. MASSACHUSETTS BONDING & INS. CO. 
Supreme Court of Wisconsin. Oct. 10, 1933. 
250 Northwestern Reporter 503. 
1. INSURANCE. 

Insurer was not relieved from liability under burglary policy because of false 
warranty that insured had not been burglarized within five years prior to date of 
application, where insurer had knowledge of prior burglary, such false warranty 
not increasing risk (St. 1929, §§ 209.05 and 209.08). 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 


Insurer held charged with knowledge of agent in receiving application for 
burglary policy that insured’s premises were burglarized within five years prior 
to date of application, though warranty stated that no burglary occurred within 
five years (St. 1929, §§ 209.05, 209.08). 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 

Facts held to show that insurance broker who was not authorized agent of 
insurer, but who secured burglary policy for insured and received premiums 
therefor, was agent of insurer, as respects notice (St. 1929, § 209.05). 

Broker who maintained insurance agency had done business with 
insured in other matters, and, when insured applied for burglary insurance, 
broker informed her that, though he did not represent company which 
wrote burglary insurance, he could secure policy for her, whereupon he 
had insured fill out application and forwarded it to insurance agents, who 
sent it to general agent of insurer, who made out policy, returned it to 
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agents, who forwarded it to broker, who delivered it to insured and col- 
lected premium therefor. 


(For other cases, see Insurance, Dec. Dig. § 378[2].) 


Appeal from a judgment of the Circuit Court for Eau Claire County; James 
Wickham, Circuit Judge. Reversed. 

Action by Elizabeth McKinnon, plaintiff, against the Massachusetts Bonding 
& Insurance Company, a corporation, defendant, commenced on the 24th day of 
July, 1930, to reform, and as reformed to recover on, a policy of burglary insur- 
ance. From a judgment rendered in favor of the defendant and against the plaintiff 
on the 3lst day of October, 1931, the plaintiff appeals. 

W. H. Frawley, of Eau Claire, for appellant. 

Fish, Marshutz & Hoffman, of Milwaukee (I. A. Fish and G. R. Hoffman, 
both of Milwaukee, of counsel), for respondent. 

OwEN, Justice. 


The policy upon which this action is brought indemnified the plaintiff from 
direct loss by burglary, theft, or larceny of any jewels feloniously abstracted from 
her dwelling. The policy provided that “statements herein contained are made the 
basis of this insurance, and the assured by the acceptance of this policy hereby 
warrants them to be true * * * 8. The assured has not sustained any loss or 
damage, nor received indemnity for any loss or damage by burglary, theft or 
robbery at the premises covered hereby or elsewhere within the last five years.” 
This warranty, if made, was false. The plaintiff claims she made no such repre- 
sentation or warranty, and asked to have the warranty in this respect reformed 
to read as follows: “The assured has not sustained any loss or damage, nor 
received indemnity for any loss or damage by burglary, theft or robbery of dia- 
monds at the premises covered hereby or elsewhere within the last five years.” 

The court found that the warranty as contained in the policy was made, and 
denied reformation. The jury found that the plaintiff had sustained a loss by 
theft and felonious abstraction from her residence of diamonds owned by her, and 
the amount thereof; that the warranty above mentioned was not made with actual 
intent to deceive, but that the matter misrepresented did increase the risk. 


This appeal presents the question whether reformation, as sought by the plain- 
tiff, was properly denied, and whether the warranty, if made, increased the risk. 
We may say in passing that the reformation prayed for by the plaintiff was denied 
in the face of the uncontradicted evidence to the effect that the warranty actually 
made was that alleged by the plaintiff in her complaint. However, we shall not 
review the evidence upon this issue, as we prefer to rest our decision upon the 
ground, also urged by appellant, that, though the warranty contained in the policy 
was actually made by the plaintiff, it did not increase the risk. 


[1, 2] The facts are, that within five years prior to the issuance of this policy 
the plaintiff’s residence was burglarized and her furs stolen. Her loss was covered 
by a burglary insurance policy issued by this defendant. A controversy arose 
between plaintiff and the defendant as to whether her house had been burglarized 
and her furs stolen. However, after negotiations, her claim against the company 
was compromised and paid. In this situation, the company should not now be 
heard to say that it was misled by the representation or warrafity made by the 
plaintiff, even though she in fact made it. The company had the same knowledge 
that the plaintiff had with reference to that transaction. Even though, as a practical 
proposition, the general agent who issued the policy did not know of the pricr 
loss, nevertheless, in law, the company had just as complete knowledge of it as 
did the plaintiff. In law, the company can no more deny its knowledge of the 
previous transaction than a party to a marriage contract can deny knowledge 
thereof. Furthermore, Joas, the agent who took plaintiff’s application, delivered 
to her the policy, and collected the premium therefor, testified that he knew at 
the time the application was taken that it was claimed that her home had been 
burglarized some years before and some furs had been stolen, although he could 
not say exactly when that was. He further testified that, at the time the applica- 
tion for the present insurance was made, he asked plaintiff if she wanted her furs 
insured, and she said, “No, they had been stolen.” It thus appears that the agent 
had knowledge of the previous burglary, and, if the question of the exact time of 
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the burglary was material, he was put upon inquiry, and should have advised 
himself as to whether it occurred within the five-year period. It is settled law 
that the knowledge of the agent is the knowledge of the company. Section 209.08, 
Stats.; Seiser v. Phoenix Mutual Life Ins. Co., 119 Wis. 530, 97 N. W. 207. The 
company was charged with the same knowledge that the agent had at the time he 
took the application for insurance, and it is fatuity to say that with this knowledge 
one can be misled by the representation or warranty recited in the policy. 

[3] Respondent contends, however, that Joas was not the agent of the com- 
pany. It is true that, although he maintained an insurance agency in Chippewa 
Falls, he was not the authorized agent of the defendant. Because he was an insur- 
ance agent, and because the plaintiff patronized him in other insurance matters, 
she went to him and applied for burglary insurance. He told her that, although 
he did not represent a company that wrote burglary insurance, he could secure it 
for her; had her fill out the application, forwarded it to McIntosh & MelIntosii, 
insurance agents at Superior, who sent it to Walter Schroeder, general agent 0: 
the company at Milwaukee, who made out the policy, returned it to McIntosh & 
McIntosh, who forwarded it to Joas, the agent at Chippewa Falls, who delivere, 
it to the plaintiff and collected the premium therefor. It has been held over and 
over again that under the provisions of section 209.05, Stats., which provides that 
every person who transmits an application for a policy of insurance, or’ collects 
any premium for insurance, or in any manner aids or assists in doing either, or in 
prosecuting any business of like nature for any insurance corporation, shall be 
held to be an agent of such corporation to all intents and purposes unless it can 
be shown that he receives no compensation for such services as an agent of the 
company: Schomer v. Hekla Fire Ins. Co., 50 Wis. 575, 7 N. W. o John Rk. 
Davis Lumber Co. y. Hartford Fire Ins. Co., 95 Wis. 226, 70 N. W. 84, 37 L. R. A 
131; Speiser v. Phoenix Mutual Life Ins. Co., 119 Wis. 530, 97 N. W. 07: Welch 
v. Fire Association of Philadelphia, 120 Wis. 456, 98 N. W. 227: Witt v. Em- 
ployers’ Liability Assurance Corporation, 198 Wis. 561, 225 N. W. 174. 

From a colloquy that occurred between plaintiff's attorney and the court upen 
the trial, we derive the impression that the trial court considered that our decision 
in Sachs y. North American Life Insurance Co., 201 Wis. 537, 230 N. W. 612, held 
that section 209.05 did not mean what it said, and that the previous cases were 
overruled. The Sachs Case did not deal with section 209.05 at all. It merely dealt 
with the power of a duly constituted agent of the company to modify the terms 
of a policy which provided that its written terms could not be modified except by 
the conjunctive act of two principal officers of the company. It is quite one thing 
to say that a person is the agent of an insurance company and quite another tliing 
to define the scope of his power as such agent. The Sachs. Case merely dealt with 
the extent of the power of a duly constituted agent of the company. The cases 
above cited amply sustain the proposition that Joas was the agent of the company 
and the only person who represented the company in the conduct of the transac- 
tion with the plaintiff, and his knowledge was the knowledge of the .company. 
The record reveals no defense to this action. Plaintiff is entitled to judgment tor 
damages for the amount fixed by the jury. 

Judgment reversed, and cause remanded, with instructions to render judgment 
in favor of the plaintiff and against defendant for the amount-of damages found 
by the jury 
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MISCELLANEOUS 


APPLICATION of PEOPLE, by VAN SCHAICK, Superintendent of Insurance. 
In re NATIONAL SURETY CO. 
In re KENLON COAL CO., Inc. 
Supreme Court, Appellate Division, First Department. Dec. 8, 1933. 
268 New York Supplement 88. 
1. INSURANCE. 


Legislature has power to permit superintendent of insurance to liquidate or 
rehabilitate insurance companies, but extent to which that power shall be used 
must be supervised by courts (Insurance Law, §§ 63, 400 et seq.; Laws 1933, c. 40). 

(For other cases, see Insurance, Dec. Dig. § 2.) 

2. INSURANCE. 

Portion of statutes authorizing superintendent of insurance to rehabilitate 
insurance companies held valid (Insurance Law, § 400 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. INSURANCE. 

Rehabilitation of insurance companies, including surety companies, by super- 
intendent of insurance, under direction of court may not be set aside unless there 
is proof of abuse of discretion or gross inequity (Insurance Law, §§ 63, 400 et 
seq.; Laws 1933, c. 40). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

4. INSURANCE. 

Legislature may enact statute in broad outlines, leaving it to executive to 
arrange details. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

5. INSURANCE. 

Under emergency powers granted, superintendent of insurance had authority 
to conduct business and use assets of surety company in rehabilitation to support 
continuing operations of corporation (Laws 1933, c. 40; Insurance Law, § 400 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

6. INSURANCE. 

Adoption of plan for rehabilitation of surety corporation in distress, pro- 
viding for organization of three new corporations to assume certain classes of 
obligations of old corporation and to which were transferred old corporaticn’s 
issets eld authorized (Insurance Law, §§ 63, 400 et seq.; Laws 1933, c. 40). 

The plan as finally embodied in contract entered into between old 
surety company and one of new corporations provided for new corpora- 
tion’s assumption of all losses occurring after specified date on certain 
forms of bonds and insurance policies and expressly excluded from its 
assumption all guaranties on mortgage bonds whether losses had occurred 
or not, and all liability on guaranties of bank deposits when banks closed 
May 1, 1933, or opened on limited withdrawal plan, and certain other 
losses. The plan also provided for organization of second corporation 
to take care of obligations under mortgage guaranties and to receive an 
unspecified portion of assets of old corporation, and for organization of 
third corporation to receive remaining assets of old corporation termed 
“frozen” and which were to be gradually liquidated for benefit of all other 
claimants, including existing creditors. 

(For other cases, see Insurance, Dec. Dig. § 44.) 

Appeal from Special Term, New York County. 

Proceeding by the People of the State of New York by George S. Van 
Schaick, as Superintendent of Insurance, for an order to take possession of the 
property and rehabilitate the National Surety Company. From an order, as 
resettled, denying petition of the Kenlon Coal Company, Inc. for an order modify- 
ing, amending, and resettling orders made April 29. May 3, 1933, the Kenlon Coal 
Company appeals 

\ffirmed 
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Argued before Finch, P. J., and Merrell, Martin, O’Malley, and Untermyer, JJ. 

Lippman, Klebman & Bernstein, of New York City (Myron J. Klebman, of 
New — City, of counsel; Jacob Lippman, of New York City, on the brief), for 
appellant. 

Cabell, Ignatius & Lown, of New York City, (Hartwell Cabell, of New York 
City, of counsel; Milton B. Ignatius, of New York City, on the brief), for respond- 
ent. 

Barker, Perrigo & Bonynge, of New York City (Joseph M. Hartfield, of New 
‘York City, of counsel; Wendell P. Barker, of New York City, on the brief), for 
National Surety Corporation. 

Charles A. Roberts, of New York City, for intervening respondent Recon- 
struction Finance Corporation. 





